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Report of the Commission for the
Holistic Reform in the Field of Justice

1.0 . Introduction to this report
This is the report prepared by the Commission for the Holistic Reform in the Field of Justice
(hereinafter called "the Commission") after the publication of two consultative documents, the
first one on 31 May 2013 and the second one on 29 July 2013. This report is divided into two
sections as follows : • The First Section deals with the appointment, the composition and the terms of
reference of the Commission as well as the two consultative documents published, the
public consultation held as well as the written submissions of the stakeholders and other
persons which the Commission received.
• The Second Section deals with the suggestions of the Commission in respect of
all its terms of reference .
There are also ten appendices which are annexed to this Report .
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SECTION ONE:

APPOINTMENT, COMPOSITION AND TERMS OF REFERENCE OF THE
COMMISSION

1.1 . The Appointment of the Commission

The Commission was appointed by the Prime Minister Hon Dr Joseph Muscat
K.U.O.M., B. Com, B.A (Hons.) , M.A. (European Studies), Ph.D. (Bristol)
M.P. on 24 March , 2013.

1.2 . The Composition of the Commission

The Commission was as follows :

President: Judge Emeritus Dr Giovanni Bonello, KOM,
LL.D.
Members: Judge Emeritus Dr Philip Sciberras LL.D.
Professor Kevin Aquilina LL.M. ( I.M.L.I. ), LL.D.
( Melit.), Ph.D. ( Lond. ) ( L.S.E. )
Dr Ramona Frendo M.Phil. (Ċrim.)
(Ċantab.), LL.D. (Melit.)

Administrative
Secretary :
Mr. Emanuel Sċiriha Dip. Laws of Proc. (Melit.)
Assistant Registrar, Courts of Justice.
1.3 . Terms of Reference
The Commission was given the terms of reference below:
( a ) to make an examination of the system of the administration of justice with the
aim to introduce more checks and balances and accountability, from the appointment to the
operation of the Judiciary;
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(b)

to propose how to strengthen the Commission for the Administration of
Justice;

(c)

to conduct a review of the legal system;

(d)

to draw a Citizens‟ Charter in the area of the administration of justice;

(e)

to prepare a plan for the establishment of an Administrative Civil Court ;

(f)

to make proposals for a reform of the legal aid system to ensure more aid to
those in need;

(g)

to make recommendations on alternative methods on how to
resolve Court cases through the strengthening of mediation and arbitration,
without any obstruction to the right of access to Courts;

(h) to make suggestions for the best operation of the Family Court;
(i)

to draw up a plan on the implementation of the Restorative Justice Act,
including parole;

(j)

to draft a law on how to reform the Gozo Courts;

(k)

to investigate how to make better use of information technology
to accelerate further the administration of justice;

(l)

to prepare amendments to the criminal procedure to accelerate the
hearings of criminal Court cases so that negotiations are extended to the
Inferior Courts;

(m)

to expedite hearings before the Small Claims Tribunal;

(n)

to make other recommendations the Commission considers fit for a
better administration of justice.

On July 2013, the Hon Dr Owen Bonnici, Parliamentary Secretary responsible for justice in the
Office of the Prime Minister, asked the Commission to investigate the right for legal assistance
at the stage of arrest and to submit its recommendations.
1.4 .

The Public Consultation Process

The Commission received suggestions about the two consultative documents until
15 November 2013. The public could send its suggestions by mail or via the website of the
Commission as follows : By Post : The correspondence was addressed as follows :
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Administrative Secretary
Commission for Holistic Reform in the Field of Justice
Parliamentary Secretary for Justice
30, Old Treasury Street
Valletta.
Through the Website of the Commission: The correspondence was sent to the following
address:- krhg@gov.mt. The Commission's website is the following: mhas.gov.mt/mt/MHAS
Information/KRHG/Pages/KRHG.aspx
Although the Commission gave only one month for the suggestions from the public for each
consultation document, it continued to receive other suggestions in connection with the reform
in the justice sector until shortly before concluding this Report.
It was not the task of the Commission to look into individual Court cases that could have been
pending before the tribunals and Courts as they did not fall within the competence of this
Commission. However, the Commission sought to identify the problem to be able to draw up a
general solution of the submissions that it received about particular Court cases.
1.5 . The Persons Consulted

The public consultation was divided into two :
• with the general public, and
• with the stakeholders in the field of justice.

1.5.1 . Consultation with the General Public

The Commission held one meeting, on 14 June 2013, when it met with the general public and
took note of the feedback of the public regarding improvements in the justice sector. Summary
of the feedback is attached in Appendix I. A number of these proposals have been incorporated
in this report .
1.5.2 . Public Consultation with Stakeholders

The Commission held a number of meetings with stakeholders where it heard the feedback of the
stakeholders as shown below : • with the Judiciary - 18 June 2013;
• with the Chamber of Advocates - 24 June 2013;
• with the Chamber of Legal Procurators - 24 June 2013;
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• with the Commissioner of Police - on 2 July 2013;
• with the Deputy Leader of the Nationalist Party Dr Beppe Fenech Adami - on 2
July 2013;
• with the Attorney General Dr Peter Grech - on 12 July 2013;
• with the management of the Department of the Courts of Justice - 12 July
2013;
• with the Chairperson of the Judicial Studies Committee Judge Joseph D
Camilleri - on 12 July 2013;
• with the Director of the Department of Probation and Parole – on 12 July
2013;
• with the Chairperson of the Alternativa Demokratika – on 26 July 2013;
• with His Excellency Dr George Abela, President of Malta - on 22
August 2013 and
• with Hon. Dr Owen Bonnici, Parliamentary Secretary responsible for Justice in the
Office of the Prime Minister - on 23 September 2013.

1.5.3 . Other meetings
The Commission had two other meetings which also helped it to draw up this report :
• one of the meetings was held with Professor Richard Nicholas Cowdery,
Adviser of the Commonwealth Secretariat in London, on Wednesday, 9
October 2013, and
• another meeting was held with two American judges through a digital
video conference kindly organised by the American Embassy for Malta, on Thursday
24 October 2013. Judges Virginia Covington and Joanna Seybert participated in this
conference.

1.6 . Feedback for Public Consulation
The Commission received written feedback from the following : a ) Government entities;
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b ) constituted bodies;
c ) members of the legal profession, and
d ) members of the public and other entities.
Some of these persons mentioned in paragraphs (a) to (d) above
rendered public their submissions which they sent to the Commission.

1.6.1 . Written Feedback from Government entities

The Commission received written submissions from various Government entities
as indicated below :
•

from the Judiciary;

•

from the Attorney General;

•

from the Commissioner of Police;

•

from the Commissioner of Law;

•

from the Commissioner for Children;

•

from the Chairperson of the Judicial Studies Committee;

•

from the Director of the Department of Probation and Parole;

•

from the management of the Department of Courts;

•

from the Management Efficiency Unit ( Dr Paul Debattista );

•

from the Commission on Domestic Violence;

•

from the National Commission Persons with Disability;

•

from the Judicial Assistants;

•

from the Malta Arbitration Centre;

•

from the Malta Mediation Centre, and

•

from the Legal Aid Attorney .
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1.6.2. Written Feedback from the Constituted Bodies

The Commission received written submissions from various constituted bodies
indicated below:
• from the Chamber of Advocates;
• from the Chamber of Legal Procurators;
• from the Union Haddiema Maghqudin;
• from the Malta Bankers' Association;
• from the Malta Chamber of Commerce, Enterprise and Industry;
• from Vodafone Malta;
• from the Malta Insurance Association, and
• from the Law Students Association.
1.6.3. Written feedback from members of the Legal Profession
The Commission also received other submissions from the following members of the legal
profession:
•

Dr. Tonio Azzopardi;

•

Dr. Ingrid Bianco;

•

Dr. Joseph Brincat;

•

Dr. Kevin Camilleri Xuereb;

•

Dr. Anton Feliċe;

•

Dr. Lawrence Galea;

•

Dr. Vincent Galea;

•

Ganado Associates;

•

Dr. Max Ganado and Dott. Anthony Cremona;

•

Dr. Anna Mallia;
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•

Professor Raymond Mangion;

•

Dr. Anton Micallef;

•

Dr. Paul Edgar Micallef;

•

Dr. Anna Mifsud Bonnici;

•

Dr. Stephen Tonna Lowell.

1.6.4 . Written feedback from members of the public and other entities

The Commission received written submissions from several members of the public and other
entities indicated below:
* Foundation from Darkness to Light;
* Fr Mark Montebello;
* Fr Rene Micallef;
* Mr Alfred Mifsud;
* The Chairperson of the Alternativa Demokratika, and
* The European Association of Judges.
Altogether there were 112 members of the public who sent their suggestions. Since these
suggestions contain strictly private information, the Commission, as much as it could, took the
ideas given by these people but, to protect their privacy, it is not publishing their written
submissions in this Report.
The Commission received many proposals that strictly do not fall within its terms of reference
and which are more specifically designed for amendments of substantive nature rather than
procedural, or for the reform for the administration of justice. Although these proposals may be
relevant in a report or another study that can be done, the Commission does not consider them in
this Report although there is nothing that hinders the Government from taking these proposals
into consideration in any other exercise that can be done in the future with regards to the Maltese
legal system from the substantive law point of view.
1.6.5 . Verbal Feedback
Various people approached the members of the Commission to submit verbal suggestions
instead of in writing.
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1.7 . Examination of Records
The Commission had the opportunity to examine a number of documentations that were sent to it
or that it become aware of during the course of the carrying out of its terms of reference.
Amongst the documents that were of great utility for this Commission there were:
•

Permanent Law Reform Commission , Law Relating to Legal Aid, Report
Number 1 , 1 December 1991;

•

Judge Emeritus Joseph David Camilleri, Towards a Reform of the Office of
the Legal Aid Lawyer, 20 May 2013;

•

Lawyer Dr Mark Said, Bill called the Legal Aid Act ;

•

House of Representatives, Bill about Gozo Courts, Papers Laid 9464 ;

•

House of Representatives, Committee on Recoding and Consolidation of
Laws, Draft Administrative Code ;

•

Professor Kevin Aquilina , List of Laws That Can Be Coded , House of
Representatives , Committee on Recoding and Consolidation of Laws ;

•

European Commission for Efficiency of Justice ( CEPEJ ), Report : Reduce
Backlog and Timeframe of Proceedings in the Maltese Judicial System,
Strasbourg, 5 February 2012;

•

Commonwealth Secretariat, How to Tackle Large Accumulated Backlog in
Criminal Cases to Criminal Justice Reforms Through Procedures and Rules
of Evidence to Bring Efficiencies in the Context of Systemic Tight Fiscal
Constraint; including Considerations and Programmes of Measures That
May Provide a Template for Addressing Backlog, Commonwealth
Secretariat, London , May 2013 ;

•

Professor N.C. Cowdery, Prosecution Guidelines of the Office of the
Director of Public Prosecution for New South Wales, Office of the
Director of Public Prosecution, Sydney, Australia, 1 June 2007;

•

New South Wales, Judicial Officers Act 1986 No. 100, and

•

Federal Judicial Center , PowerPoint Presentation are on the U.S. Judicial
System.
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1.8 . Statement to the Media

There were five statements to the media issued by the Department of Information concerning the
Commission. These were : -

•

PR 445 of 24 March 2013 Set up of the Commission for Holistic Reform in the
field of Justice

•

PR 1172 of 5 June 2013 , The Commission For The Reform Of The
Justice System Publishes Public Consultation For The First Documentation ;

•

PR 1625 29 July 2013 , The Holistic Reform of the Justice System :
Presentation of the- Second Document for Public Consultation ;

•

PR 2328 of 21 October 2013 , Strong Feedback from Entities and the
Public with ideas for the Holistic Reform in the Field of Justice; and

•

PR 2385 of 26 October 2013 , Commission Bonello in Discussions
with Members of the Judiciary in the United States Through Videoconferencing

.

1.9 . Findings

In general it can be said that the feedback to the recommendations in both consultation
documents prepared by this Commission was a positive one even if, of course, there were some
who did not necessarily agree with every measure that the Commission was proposing. This was
of great benefit for the Commission since it could review some of the measures proposed for
consultation according to the submissions received. In fact, the Commission adopted a number of
proposals it received from various stakeholders and even the general public which it feels that
contributed to the improvement of the final product of this Report. There seems to be agreement
between all stakeholders that needs to take concrete measures to improve the justice sector.
1.10 . Commission Meetings
The Commission held its inhouse meetings at the Old University of Malta building, at St. Paul
Street, Valletta and the public consultation meetings at the Committees Room in Parliament,
Valletta, or at the stakeholders concerned.
1.11 . Acknowledgements
The Commission wishes to thank the following persons:
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•

to the Honourable Dr. Owen Bonnici, Parliamentary Secretary for Justice in the Office
of the Prime Minister for all administrative assistance by him and his office staff
including Ms. Rita Sciberras and Dr Georgina Portelli;

•

to the Rector of the University of Malta , Professor Juanito Camilleri, for allowing the
Commission to use an office in the Old University in Valletta from where it could
operate and to the staff of the Old University including Ms . Lucienne Bugeja and Mr.
Godfrey Monreal;

•

to the Honourable Dr Anġlu Farrugia, Speaker of the House of Representatives, for
accepting the Commission's request that it can hold its meetings at one of its public
chambers usually used by Committees of the House of Representatives;

•

to Mr. John W. Aquilina, CEO of the Management Efficiency Unit, and Dr Paul
Debattista for the presentation they made to the Commission for the Courts of Justice
on 24 June 2013;

•

to all persons and entities who attended meetings of public consultation held by the
Commission;

•

to all persons and entities who gave their feedback in writing or verbally to the
Commission;

•

to the American Embassy for the opportunity to organise for the Commission‟s
members digital videoconferencing on Thursday 24 October 2013;

•

to Professor Richard Nicholas Cowdery, Consultant to the Commonwealth Secretariat
in London , who met with the Commission on Wednesday, 9 October 2013, to discuss
with it reforms in the justice sector;

•

to the contributors to the newspapers that gave their suggestions on how the judicial
system can be improved;

•

to the media outlets that gave publicity to the two consultative documents of this
Commission, and

• to all those other people who helped the Commission to conclude this report .
Finally, and in particular, this Commission would like to thank its Administrative
Secretary, the Assistant Registrar Mr. Emanuel Sciriha, that without his assistance this
Commission would not have been in a position to finish in such a short term, its task to
draw up three documents, and organise a number of public consultation meetings and
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keep tens of workshops, studies and analysis of documents submitted, as well as its share
in the collection of statistics and any other information that the Commission needed to
address its terms of reference.
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SECTION TWO :

CONDUCT OF TERMS OF REFERENCE
OF THE COMMISSION

2.0 . Introduction

The terms of reference given to this Commission are fifteen in total. This has since been
increased by another term of reference after the Commission had already embarked on its
work. This term of reference refers to the legal assistance during the period of arrest. From
the original fourteenth term of reference, excluding that subsequently added, the first
thirteen are specific terms of reference while the last original term of reference, not the
added one, is one that in general the Commission could easily identify other issues that
could be addressed by the Government in the reform of the system of administration of
Justice in our country. In this section of this Report, the Commission will address all the
terms of reference given to it in the Letter of Appointment.
Many of the recommendations required amendments to the laws and even in
the Constitution. The Commission does not consider that it is in its terms of reference to
draft these amendments.
2.1 . Examination of the System of the Administration of Justice
Needless to say that the judiciary is one of the three organs of the State of Malta that were
established by the Constitution. It is a state organ which the citizen is very closely in
contact with either as a judge, a litigant, a Court expert, witness, public officer that
provides some form of service to the Courts, etc. Everyday there are hundreds of people
who attend the Courts building in connection with ongoing Court cases or proceedings to
be made in the Courts‟ registry. From their nature, the Courts attract many people and,
therefore, the expectation of the nation that they are efficient is high. On the other hand, it
cannot be said that the Courts attract the admiration of the nation when it comes to delays
and other shortcomings that this Commission wishes to address in this report. In the
opinion of the Commission, the problems in the administration of justice include
the following:
• Lack of space for the judiciary to perform its function, both in Malta and Gozo, suitable
for offices since the chambers were not meant to be used as offices for judges but only as
robing rooms;
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•

Lack of judicial human resources to cope with all the work involved ;

•

Lack of resources in terms of support staff for the judiciary;

•

Delays in deciding Court cases;

•

Multiple Court cases on the same merit;

•

Lack of adherence by judges willing to legislate, especially with regards to the
appointments of legal experts, the reasons for granting deferrals, and more
discipline on lawyers to avoid unnecessary deferrals, futile calls of witnesses to
Court, etc.;

•

Lack of time appointments of Court cases, especially in district criminal Court
cases;

•

Lack of use of mediation;

•

Failure of Court cases that start and finish without the need of deferrals;

•

Maladministration of Court cases by judges when case management tools are not
wisely used;

•

Setbacks encountered by the Courts due to failure of third parties - experts that do
not present a technical report on time; arrest warrants that are not executed by the
Police, lack of administrative staff that hinders the holding of hearings, etc.
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3.0 . Strengthening of The Commission for the Administration of Justice

The Commission for the Administration of Justice was established in 1994 by constitutional
amendments made by Act No. IX of 1994 whereby article 101A in the Constitution of Malta
was included. The Commission for a Holistic Reform in the Field of Justice (hereinafter
refered to in this Report as "the Commission") is proposing that there should be one
Commission for the justice sector that will continue to be called "Commission for the
Administration of Justice. The Commission for the Administration of Justice should have
three authorities namely : • the Selection for Judicial Services Authority;
• the Discipline for Judicial Services Authority ;
• the Supervison for Judicial Services Authority.

RECOMMENDATION ONE:
MEASURE 1: Composition of the Commission for the Administration of Justice: With
regards to the composition of the Commission for the Administration of Justice, this is top
heavy and should be composed of less people. The Commission sees no need for the
President of Malta - Constitutional Head of the Executive – should chair the Commission for
the Administration of Justice as the President may be - as indeed happened in the past - in
conflict with other organs of the state - the Executive and the Parliament - when the same
President is also part of the other two organs of the state. Nor does it see the need that there
should be a person appointed by the Prime Minister and another by the Head of the
Opposition, even more so that according to the proposals contained in this Report,
the functions of the Commission for the Administration of Justice will require a more
technical exercise, and therefore should be qualified people in this aspect that should make
this exercise. This Commission therefore recommends that the Commission for the
Administration of Justice should be appointed by the President of Malta and be composed as
follows :
•

by the Chief Justice ex officio, as President of the Commission;

•

by a Judge elected by and chosen from among the Judges presiding in the Courts
in the Maltese Islands;

•

by a Magistrate elected by and chosen from among the sitting Magistrates
in the Court in the Maltese Islands;

•

by a retired Judge designated by the President of Malta on his own initiative
after a wide consultation;

34

•

by the Prosecutor General ex officio;

• by a senior lawyer who does not exercise the profession chosen by the President
Malta on his own initiative after a wide consultation;
•

by a representative of the people selected according to the criteria mentioned below
in this report.

MEASURE 2: Removal of a Member of The Commission for the Administration of
Justice: A Member of the Commission for the Administration of Justice shall be removed
after a vote of two thirds of the Members of the House of Representatives for the same
reasons that a Judge may be removed under article 97 ( 2 ) of the Constitution.
MEASURE 3: Appointment of, and Court cases when an Alternate is to be appointed : For
each and every one of the seven members of the Commission for the
Administration of Justice there shall be appointed an alternate member if, in case where a
member of the Commission for the Administration of Justice:
•

allow for abstention or his/her challenge, or

•

dies while in office, or

•

is suffering from a prolonged illness, or

•

removed from office in accordance with the law.

his alternate member may attend meetings of the Commission for the Administration of
Justice. The same procedure shall also be adopted by the other alternate members of the
three Authorities and the two Committees for Discipline for The Administration of Justice
hereinafter mentioned below in this Report.
MEASURE 4: How to appoint Alternate Members: Alternate members, acting instead
each member of the Commission for the Administration of Justice, shall:
• be either elected by the category of his members in the case of sitting Judges and
Magistrates;
• or appointed by the President of Malta and selected from amongst the Deputy of the
member of the Commission for the Administration of Justice or, in the absence of such
a deputy, from the most senior member after the member of the Commission for the
Administration of Justice;
• or appointed by the President of Malta after a wide consultation as in the case of the
people‟s representative.

35

In the case of the elected presiding Judge and the elected presiding Magistrate, their
alternate shall also be elected in the same way the presiding Judge and the presiding
Magistrate are elected. There shall be alternate members always present in all Court cases
mentioned in Measure 6 (a) till 6 (e). The alternate members are not permitted to vote
when the principal is present.
When the alternate member starts listening to some procedures he should remain
involved in the hearing of those proceedings until termination.
The alternate of the Chief Justice shall be the Senior Administrative Judge or, if he is also
unable to serve, a Judge elected by and chosen from among the sitting Judges in the
Courts of the Maltese Islands.
MEASURE 5: Removal of an Alternate Member : An alternate Member of
the Commission for the Administration of Justice should be removed in the same way a
member of The Commission for the Administration of Justice is removed (see Measure 2
above).
MEASURE 6: Functions of the Commission for the Administration of Justice: The
functions that the Commission for the Administration of Justice shall have are the
following:
a) to hear appeals from the Disciplinary Authority for Judicial Services which hears
appeals from the judiciaries convicted by that Authority, or from the Special
Prosecutor when he is the appellant;
b) to hear appeals from the Disciplinary Committee of the Bar and the Disciplinary
Committee of Legal Procurators which hears appeals from lawyers and
legal procurators convicted by these Committees;
c) to recommend to the House of Representatives the removal of a judge (Chief
Judge, Judge or Magistrate), General Prosecutor and the Attorney General;
d) to remove from office any member of the Disciplinary Committee of the Bar and
the Disciplinary Committee of Legal Procurators who is proven incapable
to perform the functions of his office (whether arising from infirmity of body or
mind or any other cause) or proved misbehaviour;
e) to return, only once, for further consideration, the report prepared by the
Disciplinary Authority for Judicial Services to that Authority;
f) to draw up or update Codes of ethics for the judiciary, the General Prosecutor, the
Attorney General, jurists, lawyers, legal procurators, the Children‟s Advocate, for
persons sitting on tribunal judicial cases, Assistants of the Family Court, Assessors
of Criminal Courts and experts;
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g ) to prepare guidelines, in consultation with the Judges of the Family Court,
regarding the provision of maintenance so that these guidelines are deployed
according to the species of facts of each case;
h ) to give advice, that does not bind, to the Minister responsible for Justice on any
matter relating to the organisation of the administration of justice;
i) to give advice, that does not bind, to the President of Malta on the selection of the
members and alternate members of the Authorities of the Commission on the
Administration of Justice, always in the case where those members whose
appointment is not ex officio;
j) to exercise any other function that may be given to it from time to time by any
law.
All these functions should be carried out with full respect to the fundamental principle of
independence of the Judiciary, which principle should be enunciated expressis verbis in the
Constitution of Malta in the Chapter dealing with the judiciary and, if need be, defined and
elaborated by an ordinary law. Naturally, this principle should also guide the Authorities
and Committees of the Commission for the Administration of Justice being proposed
according to this Report. The Commission recognises this principle while also stressing
that the judiciary on its part has to reconcile this principle together with its responsibilities
as an organ of Maltese state towards society including the right to give a fair hearing
within a reasonable time.
MEASURE 7: Conditions of Employment of judges: This Commission does not see a
scope for the Commission for the Administration of Justice to have one of its terms of
reference matters concerning the conditions of employment of the judiciary. This
Commission finds that such a matter should be discussed between the Government and the
Association representing the judges.

MEASURE 8: Annual report prepared by the Commission for the Administration of
Justice: It is necessary that the Commission for the Administration of Justice submits an
annual report on its work and of all its Authorities and Committees, which is much more
detailed than that published today, and that it shall be placed on the table of the House and
debated by the House of Representatives hearing allocated for this purpose. In its report
The Commission for the Administration of Justice shall each year, in its report, reports on
the operations of each judge, provide statistics on how many Court cases have been
decided by each judge in that particular year, identify where a judge has fallen behind in
his work and ask him to take the necessary corrective actions. It shall also address each and
every term of reference listed in Measure 6 of this Report and report on them together with
every task that this Commission is suggesting that the Commission for the Administration
of Justice, its Authorities and Committees shall deploy.
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MEASURE 9: Casting Vote : The Chairperson of the Commission for the Administration
of Justice or his alternate, when performing his duties of Chairperson shall have the casting
vote. The same applies to every Chairperson of each Authority and Committee of the
Commission for the Administration of Justice referred to in this Report.

MEASURE 10: Challenge and abstention of the members of the Commission for the
Administration of Justice : The members of the Commission for the Administration of
Justice, as well as the members of the Authorities and of all Committees of the
Commission for the Administration of Justice, may be challenged, or may abstain, in the
same cases the judge abstains.

MEASURE 11: Website of the Commission for the Administration of Justice : The website
of the Commission for the Administration of Justice should be updated, improved and
filled with more useful information on the operation and services of its Authorities and
Committees, including the mechanism of how a citizen may complain to the Commission
for the Administration of Justice.
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3.1 . Authorities of the Commission for the Administration of Justice
RECOMMENDATION TWO
MEASURE 12: Authorities of the Commission for the Administration of Justice: The
Commission for the Administration of Justice shall have a number of Authorities that
specialise in one particular area of justice, with a function related to that area and with a
different composition from any other authority, according to the area that the Authority is
treating. The Authorities shall be independent from one another, and even from the
Commission for the Administration of Justice subject to the rights of appeal from a
decision of the Discipline Authority for Judicial Services and its Committees before the
Commission for the Administration of Justice.
3.1.1 . The Selection for Judiciary Services Authority
RECOMMENDATION THREE:
MEASURE 13: Composition, term, appointment and removal of the members of the
Selection for Judiciary Services Authority: the Selection for Judiciary Services Authority
shall consist of a chairperson and five members. For the purpose of this report, the word
„member‟ should be understood to also include the chairperson. The Selection for
Judiciary Services Authority shall be autonomous and appointed for a period of three
years by the President of Malta. The appointment of the members of the Selection for
Judiciary Services Authority shall be made by the President of Malta after the widest
consultation possible. The members of the Selection for Judiciary Services Authority may
be removed by the House of Representatives by a vote of at least two thirds of the
members of the House of Representatives for the same reasons that a judge can be
removed under Article 97 (2) of the Constitution.
MEASURE 14: The selection of members of the Selection for Judicial Services
Authority: Four of the six members of the Selection for Judiciary Services Authority
should be people familiar with the legal profession and the Courts and be selected from
amongst ex-Judges, ex-Magistrates, ex-Attorneys General, ex-Prosecutors General, and
academics in the field of law, and the other two must be qualified and eminent persons
that represent the public and that they are not Members of Parliament, Mayors and sitting
Councilors or public officials. They shall not be members of the Executive nor of the
Legislative and nor are exercising a legal profession. These two members shall be
appointed on the basis of expertise, experience and knowledge of the judicial life and the
culture of independence. One must remember that after all, the judges are there to serve
the public and that the public, through its representatives on the Selection for Judiciary
Services Authority, must be satisfied that the selection of judges is becoming above board
and with full respect of the law and of the proceedings. Thus, the selection of judges also
involves a democratic process, because even the people through its representatives on the
Selection for Judiciary Services Authority, is participating in the administration of justice
and have a direct role in the selection of judges.
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MEASURE 15: Appointment of alternate members: For the Selection for Judiciary
Services Authority to function uninterruptedly three other alternate members shall be
appointed together with a Deputy Chairperson. The Deputy Chairperson shall replace the
Chairperson whenever necessary, and the alternate members will replace the members of
the Selection for Judiciary Services Authority under the category in which they are
appointed. The alternate members shall be appointed in two categories as follows:
• two members to replace the four members from the
legal field (or rather the legal category field), and
• one member to replace the two members from the
public sector (or rather the public sector category).
Alternate member shall automatically replace the principal member in such matters that the
principal member was dealing with when the case arised, and the alternate member shall
continue to function until the sub judice matter is determined. The possibility that an
alternate member is appointed as a principal member and after another new member is
appointed as an alternate member is not being excluding.

3.1.1.1 Appointment of Judges
The Commission carefully studied how judges are appointed abroad so that it learns from
experiences of other countries. In telegraphic form it can be said that there are four types of
systems of how judges are appointed: • the continental system where people study to become judges and prosecutors.
They follow a special course that differs from a course to become a lawyer;
• the anglo-saxon system where lawyers in private practice are selected from the
bar and appointed judges after a selection process by an independent
Commission that recommends the appointment of a judge to the Executive;
• the Maltese system where the Executive selects who it wants to appoint as a
judge without a call for applications, interview or scrutiny, and no transparency
in the selection; and
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• the American system whereby, in some states, judges are elected by a political
and democratic process.

The Commission disagrees with the way judges are appointed in Malta and how they have
been appointed since the nineteenth century to date by every administration. First of all, in
the case of Malta, it is clear that our system of appointment of judges has no room for
transparency in the selection process. Secondly there seems to be no way how this system
is used, that there are some fixed criteria which have been adopted by post-colonial
governments of all times to ensure that the selected judge is the person most fit for the
post. Thirdly, this system was dropped from almost all European countries. Finally, to have
further separation of powers and more accountability, the Government should, as much as
possible, have a secondary role with respect to the appointment of judges and leaves a
specialised Authority to make the selection process, while the Government, as much as
possible, should act according to the advice of that Authority when taking the final
decision.
The Commission sees the continental system of selecting judges as the best one for large
countries amongst the four options. However since Malta is not a big country, the
Commission will proceed by recommending the English system to be adopted because it is
flexible enough to be applied in Malta. This is due to the smallness of the country whereby
the number of judges never exceeded fifty at any one particular moment, and which rarely
more than one judge retires at the same time. No matter how good the continental system is
for large countries, one must say, that unfortunately, is is not feasible for Malta. The
dimension of our country is what it is and therefore we should not disappoint ourselves
with a system that is intended for large countries where there is high turnover and therefore
it makes sense to have courses that open each year to produce qualified and well trained
judges. Of course our country has its limitations, and therefore cannot operate a system of
this kind.
The Commission does not feel that the American electoral system can find its application
in Malta. This is because if one would adopt this model, the election ends up to be fought
on party lines and not on the basis of competence and merit. Therefore partisan politics
should not be introduced in the selection of the judiciary.
Thus, the second option is the one that will fulfill the country‟s exigencies. It should also
be added that it is not the first time that this proposal of this Commission was held in this
country as this was also the option adopted by the Select Committee of the House on
Recodification and Consolidation of Laws in its deliberations, and it is also the option
taken in the draft Administrative Code approved by the said Committee. The advantages of
this system are many:
•

can be easily adapted for a small country ;

•

guarantee that the judges are selected following a competitive call for expressions
of interest;
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•

ensures that if the Government does not agree with that choice, for valid reasons
and that must be expressed, it may ask the Authority for the Selection of Judicial
Services to reconsider again its advice;

•

allows better scrutiny of candidates who have expressed interest and allows the
Authority for the Selection of Judicial Services to interview prospective
candidates, get to know them better, investigate their character properly, their
professional competence and their curriculum vitae, and even ask for reference
about them, including how fellow colleagues within the profession see them, and
examine their criminal conduct and their moral behavior;

•

there will be a written report that can evaluate better the candidates sitting for the
contest;

•

allows better planning for filling vacancies in the Judiciary as well as prepare a
judicial succession plan, so that, whenever a member of the Judiciary is going to
retire, procedures for filling that vacancy will start in not less than two years before
so that the choice is made carefully and with all due detail. It also gives each
applicant to be fully investigated and that there is enough time for training
(including mentoring);

•

in the event that there are no applicants or nobody is selected, the Authority for the
Selection of Judicial Services reserves the right to recommend a judge itself
according to the designed criteria.

RECOMMENDATION FOUR:
The Commission is proposing changes in the way the Judiciary is appointed (Chief
Justice, Judges and Magistrates in Courts and International and European tribunals) to the
effect that:
MEASURE 16: Appointments proposed by the Selection for Judicial Services Authority:
The Commission for the Holistic Reform in the Field of Justice is of the opinion that the
Commission for the Administration of Justice shall have the authority within it to be
responsible to recommend to the Government the appointment of these officials :
i. the judiciary (including judges in Maltese Courts and tribunals, and European
and International Judiciaries in Tribunals for Small Claims);
ii. the Prosecutor General;
iii. the Jurists;
iv. Legal Aid Lawyer;
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v . Court experts .

MEASURE 17: Deadline to be eligible for the appointment to the Judiciary: recording the
number of years that a lawyer must have worked in the profession to be promoted in the
judiciary as prescribed in the Constitution of Malta;
MEASURE 18: Qualitative criteria for the appointment to the judiciary: there shall be an
increase in the qualitative criterias for the appointment to the Judiciary that do not exist in
the Constitution as integrity, knowledge of the law, honesty, justness, diligence, practice of
the profession in Courts (subject to what is said in Measure 19 below) and – with
reaffirmation of article 16 of the Code of Organisation and Civil Procedure, Chapter 12 of
the Laws of Malta, and the Code of Ethics for Judiciary – the absence of commercial
activity in business. The Selection for Judicial Services Authority shall, besides
interviewing all applicants, see which publications of an academic nature the applicant
made, whether he followed other courses at post-graduate level after becoming a lawyer,
as well as examine acts he presented to the Court over the years, the judicial career as a
jurist if it is the case, and the quality of judgments, decisions or reports he has written,
where applicable. The interviews should be recorded and maintained by The Selection for
Judicial Services Authority. The Judiciary of the Small Claims Tribunal should be
appointed in the same manner as judges.
MEASURE 19: Preference in the selection of the judiciary to whom excels in forensic
practice: The Constitution should be amended to specifically give preference - but not
limited to and without excluding the lawyers who do not practice at Court – to those
lawyers who practice their profession in Court. Of course this is true for that case where
two lawyers show interest for the post in the judiciary - one practicing at the Court and the
other practiticing outside the Court – shall be given the same points. A Judge must know
well the procedural right to apply it immediately, especially in the course of the hearings,
without the need to consult the book of the law, so that, really, there will be no unnecessary
delays due to hesitation or procedural delays. Therefore a good judge must be well trained
in procedural law and such experience gained by forensic practice;
MEASURE 20: The Selection and promotion process of the Judges: The Selection for
Judicial Services Authority (Judicial Services Appointment Authority) within the
Commission for the Administration of Justice has to recommend to the Minister
responsible for justice, persons that can be appointed to the judiciary, and shall be
specifically responsible for recommending to the said Minister the appointment of judges,
always following a public call for expression of interest and to submit its recommendations
to the Minister on how to do this process. The Government will not be content to take that
recommendation and may make another choice provided it gives reasons for it. This
authority shall also take care of the promotions of the Judiciary. That is, if there is a
vacancy for, lets say, a Chief Jusitce, presiding judges may express their interest in this
position and, if the Authority is of the opinion that the presiding Judge and not a presiding
Magistate or an outside laywer, that presiding Judge may be promoted to Chief Jusice.
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What was said above about the appointment of the Judiciary should, per aequipollens,also
apply for the promotion of judges, namely from the magistracy to the judiciary, from the
body of judges to the office of Chief Justice, from the jurist to the judiciary, and judges in
tribunals and International and European Courts.
MEASURE 21: Appointment of Court Experts: the Selection for Judicial Services
Authority shall select experts that form the list from which the judges may choose the
experts. When this Authority is to appoint Court experts it must have the faculty to engage
technical experts in the capacity of consultants to assist it in this exercise.

3.1.2 . The Discipline for Judicial Services Authority
RECOMMENDATION FIVE:
MEASURE 22: Function of the Discipline for Judicial Services Authority: The discipline
of the judiciary shall be exercised by the Discipline for Judicial Services Authority.
Discipline shall be divided as follows: •

discipline of judges, General Prosecutor, Attorney General and
Jurists;

•

discipline of lawyers and legal procurators .

The discipline of judges, General Prosecutor, Attorney General and of Jurists shall be
made in the first place by The Disciplinary for Judicial Services Authority and shall be
made as follows: •

presiding Judge elected by and chosen from among the Judges;

•

presiding Magistrate elected by and chosen from among the Magistrates; and

•

A representative of the people chosen by the President of Malta after a wide
consultation, including with the Commission for the Administration of
Justice.

Secondly, there should be an appeal by the Disciplinary for Judicial Services Authority to
the Commission for the Administration of Justice at appeal level.
During the hearing of disciplinary proceedings, both the Committees of the Discipline for
Judicial Services Authority as well as the Commission for the Administration of Justice at
the stage of appeal must comply with the requirements of article 39 of the Constitution of
Malta and with Article 6 of the European Convention of Human Rights .
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MEASURE 23: Disciplinary function of the Chief Justice : It shall also be the function of
the Chief Justice to draw the attention of every Judge, Magistrate, judge of the Small
Claims Tribunal, or jurist, on anything, in the Court or tribunal in which he puts them,
which is not conducive to the appropriate and efficient functioning of that Court or
Tribunal, and draws the attention of each mentioned persons for any behavior which could
effect the trust he has because of his office, or for any other failure on his part according to
any code or codes of ethics that apply to him. The judge concerned shall be entitled to
reply within a reasonable time. When the Chief Justice attracts the attention as mentioned
above, he must do so in writing and a copy of that correspondence (together with the
answer, if any) should be sent to the Secretary of the Commission for the Administration of
Justice and the Disciplinary for Judicial Services Authority. In cases where the Chief
Justice does this for the above mentioned reasons, and disciplinary actions are taken before
the Disciplinary for Judicial Services Authority against that judge to whom his attention
had been drawn by the Chief Justice, and there is an appeal from the decision of that
Authority before the Commission for the Administration of Justice, the Chief Justice will
be unable to preside at that Commission, and instead his alternate shall preside.
MEASURE 24: Discipline of Lawyers and Legal Procurators: The discipline of Lawyers
and Legal Procurators should also be vested in the Discipline for Judicial Services
Authority that has a Disciplinary of Lawyers Committee and another Committee for
Discipline of Legal Procurators. The discipline of lawyers and legal procurators shall
continue to be exercised as provided by the Commission for the Administration of Justice
Act, by the Committee for Discipline of Lawyers which would be chaired by the President
of the Chamber of Lawyers ex officio and will be composed of two other lawyers elected
by and chosen from amongst lawyers when the accused is a Lawyer, and the President of
the Chamber of Legal Procurators ex officio and two other legal procurators also elected by
and chosen from amongst legal procurators when the accused is a Legal Procurator. Even
here the right of appeal can exercised to appeal the decision of these two Committees to the
Commission for the Administration of Justice. Each member of both committees of
discipline mentioned above (lawyers and legal procurators) shall have an alternate member
who will be elected by and chosen from amongst the lawyers and legal procurators.

MEASURE 25: Removal of members of the Disciplinary for Judicial Services Authority:
The members of the Disciplinary for Judicial Services Authority shall be removed by the
House of Representatives by a vote of at least two thirds of the members of the House of
Representatives for the same reasons that a Judge may be removed in terms of Article 97
(2) of the Constitution .
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3.1.2.1 The Judicial Disciplinary

A problem that exists in the discipline field of the Judiciary is a lack of proportionality
between the infringement and the penalty. The only admissible penalty against a judge
today, whatever the nature of the offence, whether serious or minor is that of removal from
office. There is no doubt that this punishment is an extreme and drastic one and cannot be
applied to all cases, especially for infringements of a minor nature. The Judiciary of the
Small Claims Tribunal should be disciplined in the same manner as judges.

3.1.3 Supervision Authority for Judicial Services

RECOMMENDATION SIX:
MEASURE 26: Supervision for Judicial Services Authority: The Supervision for Judicial
Services Authority shall be appointed by the President of Malta and shall be composed as
follows: • the Senior Administrative Judge ex officio, the chair;
• the Senior Magistrate ex officio;
•

the Attorney General ex officio;

• the Registrar of Courts and Civil Tribunals ex officio;
•

the Registrar of Courts and Criminal Tribunals ex officio, and

• the President of the Chamber of Advocates ex officio.
For each of these six persons an alternate member shall be appointed so that if the person
nominated on this Authority cannot attend for a hearing, or if there is room for its
abstention or challenge, the alternate member may attend as replacement. Alternate
members are appointed from amongst the deputy principal or in the absence of such a
deputy, from the most senior member after the ex officio member.
MEASURE 27: Removal of members of the Supervision for Judicial Services Authority :
The members and their respective alternate members of the Supervision for Judicial
Services Authority may be removed by the Commission for the Administration of Justice
for the same reasons for which a Judge can be removed under article 97 (2) of the
Constitution.
MEASURE 28: Functions of the Supervision for Judicial Services Authority: The main
function of the Supervision for Judicial Services Authority shall be that which is
responsible for monitoring the judicial services and, after extensive consultation with
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the public and with the stakeholders, propose to the Commission for the Administration of
Justice legislative and administrative changes, as appropriate. The judicial services do not
only include the Courts and the judiciary, but various judicial tribunals (including those not
presided by judges), the jurists, the Court experts, the Prosecution Service, the Legal Aid
Department, the public corporation that is being proposed to provide administravtie
services to the judges, the mediators, the judiciary, the arbitrators, the children‟s lawyers,
the agency responsible for notifications and execution, and persons, officials and other
entities that, directly or indirectly, offer judiciary services. This function is therefore a
consultative one and it is then up to the Government of the day whether to implement its
recommendations or not. This authority will be examining all the above mentioned
judiciary services operations may also investigate complaints from the public to make
recommendations for improvement where necessary. Complaints should be examined and
undergo preliminary screening to determine whether they are admissible or futile.
MEASURE 29: Monitoring of the judiciary’s work: While the Commission for the
Administration of Justice and none of its authorities should never interfere in the way the
judiciary decides the Court cases, since it is not its duty to do so, the concept of
independence of the judiciary should never be interpreted as if the Courts are not
reponsible to the citizens and that they can do what they want without any form of control.
The Supervision for Judicial Services Authority, on the other hand, must monitor how
judges are managing Court cases, both how may Court cases are concluded at a given
period of time, which difficulties the public is encountering during the judicial process,
what difficulties judges have in the course of their duties and how in general, the Courts
should administer justice within reasonable time according to the Constitution of Malta and
the European Convention Act .

MEASURE 30: Wide consultation: The Supervision for Judicial Services Authority shall
regularly consult with the judicial service operators and meet with them whenever
necessary, to recommend improvements in procedures governing those legal services.
MEASURE 31: Assistance in the performance of duties to judges: There may be cases
where a judge, whether he likes it or not, is compelled to fall behind in his work (example
ongoing trial lasting longer than planned or health problems). In this case, the Supervision
for Judicial Services Authority shall see how that judge may be provided with the
necessary aid or assistance needed to avoid delays in the administration of justice.
MEASURE 32: Performance benchmarks for the judiciary: the Supervision for Judicial
Services Authority shall approve performance benchmarks for the operation of each judge .
Through these performance benchmarks, the Supervision for Judicial Services Authority
shall establish what the disposal rates should be for Court cases which every judge over a
period time, example, three years, it shall also decide, the amount of training that the
judge should be given at the same time. This last function will be carried out on the
recommendation of the Judicial Studies Committee .
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The Supervision for Judicial Services Authority shall, every six months, discuss statistics
conferred to it by the Department of the Courts of Justice (or any other entity that may be
set insteadof it) on the performance of each judge to ensure that these benchmarks are
being honored. If it is not satisfied with this performance, the Supervision for Judicial
Services Authority must in the first place ask the judge concerned to give a written
explanation why he did not accede with the benchmarks provided to him. The said
Authority shall consider such explanation and if not satisfied with it, shall send for the
judge concerned to discuss its concern with him. If, nevertheless, the judge concerned does
not provide a satisfactory explanation, that Authority shall refer the lack of adherence with
the benchmarks to the Discipline for Judicial Services Authority. This latter Authority is to
investigate the case itself and establish whether there was a lack of a good and sufficient
cause or not by the judge concerned to reach the benchmarks and, if not, proceeds to inflict
the proper disciplinary punishment according to the circumstances of each case after a fair
hearing in accordance to the provisions of the Constitution of Malta and the European
Convention Act. Thus, one may ensure that the judiciary, by means of the performance
benchmarks approved by the Supervison for Judiciary Services Authority will be more
responsible for its actions. The performance benchmarks can be revaluated and, if there is
the need, changed every six months by the Supervision for Judicial Services Authority,
where circumstances are so required .
In the design of the performance benchmarks, the Supervision for Judicial Services
Authority shall always consult with the judge concerned, and shall be given all
information and assistance it requires by the Department Courts of Justice, including in the
collection of statistics. It should also be considered that the performance benchmarks
system, even if not from the outset, be also extended to the tribunals not presided by
judges, as the Small Claims Tribunal, the Industrial Tribunal and the Tribunal for
Consumer Claims, amongst others, as well as the work of jurists and Court experts. The
performance indicators and objective parameters for the assessment of the performance of
the judiciary should also be increased. These should include: introduction of maintaining a
minimum number of sessions every month, introducing a cumulative number of annual
hearings every year, introduction of an annual number of Court cases that are to be decided
by every judge, always in accordance with the nature of pending proceedings, the
introduction of a number of Court cases that have to be decided over a period of, say, three
years.
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4.0 . The Judiciary

The Judiciary is one of the three organs of the Maltese state established by the Constitution
of Malta. It is a state organ whereby the citizen comes in very close contact with it, as a
judge, a litigant, Court expert, witness, public officer that provides some form of service to
the Courts, etc. Everyday hundreds of people who attend the Courts building in connection
with ongoing Court cases or proceedings to be made in the Courts‟ registers. By nature the
Courts attract many people and, therefore, the expectation of the people that these should
be efficient is high. On the other hand, one cannot say that the Courts attract the admiration
of the people where delays, inadequacies and other matters are concerned which this
Commission is addressing in this Report.
There is no doubt that the Judiciary is one of the three pillars that the Maltese state relies
on. Therefore it is necessary that this Commission focuses thoroughly and with dedication
on this body of the Maltese state which is vital for the best administration of justice. This
Commission will now investigate this subject under the following headings:
• promotion of judges; and
• training of judges.
RECOMMENDATION SEVEN:
MEASURE 33: Salaries and pensions of the Judiciary: that the salaries and pensions of
judges shall be increased in a way to reflect salaries and pensions of European judges.
With regards to the Judiciary pensions it must be noted that, during the last Legislature, bill
number 121 of 2012 on the Pensions Judiciary (see Government Gazette of Malta on 16
October, 2012 Issue Number 18,976, Part C, pp. Ċ557 to Ċ572 ) was presented. This is
being said because by offering lower salaries and pensions the best elements in advocacy
will not concur for the appointment, and the consequential choice will end up to be limited
in this way. If an adequate financial package is not given there may be persons, that
although they have all the qualifications necessary to serve on the bench of the judiciary,
they are not willing to consider expressing interest for the appointment of a judge. This is a
critical factor to accomplish this reform.

4.1 . The Promotion of Members of the Judiciary
RECOMMENDATION EIGHT :
MEASURE 34: Procedure for the promotion of judges: the Commission is proposing that
every time that there is a vacancy in the bank of the Judiciary, or when
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a vacancy is envisaged within the next two years or less, or when a judge is assigned duties
in the European or international Court or tribunal, the Selection for Judicial Services
Authority should issue a public call for expressions of interest and should also consider
expressions of interest from the judges themselves so that they will be able to advance in
their career, always after a competitive contest. The Commission is of the opinion that call
for expressions of interest should be made two years before the vacancy occurs so that the
retiring judge will cease from taking up new Court cases from two years before retirement
and will be able to focus on the outstanding Court cases with the aim that he decides them
before retirement. The new judge has a chance for mentoring before being assigned to him
Court cases that he would be hearing. The competitive contest shall consist of an
examination in the form of an oral interview held for all candidates and that will not be in
public although the other contesting candidates will be able to attend and for the sake of
transparency and to make the best choice. The selection criteria to be used by the Selection
for Judicial Services Authority, which incorporate those mentioned in measure 18 and
should be prearranged and should be published and known by all candidates prior to the
oral interview. By promotion, the Commission does not understand the assignment of
duties to judges – duties strictly entrusted by law to the Chief Justice, including when a
judge is assigned to perform duties from a Court of first instance to Court in Appeals or
vice versa. The Commission does not consider this as a promotion but as a change in the
nature of duties. Therfore by promotion the Commission understands when a Magistrate is
appointed Judge or Chief Justice and when a Judge is appointed Chief Justice.

4.2 . Training of the Judiciary

Like any other profession, the legal profession must continue with its training. The
continuous professional development is indispensable essential for a lawyer to keep abreast
with the latest developments in the legislative, jurisdictional and doctrinal. Infact, the
Chamber of Advocates is constantly organising such courses for its members and for this it
is to be commended. The Commission acknowledges how the law has developed in recent
years, how complex it has become, the increase in the number of laws and how difficult it
has become for one to practice the legal profession without seeking specialisation. The
overall effect may also be seen in how the practice of the profession changed. It is a well
established sociological factor that the village lawyer of fifty years ago, who used to serve
his clients for every need of a legal nature, nowadays has finished. Instead lawyers are
joining firms where everyone specialises in a particular area of law. Therfore, the judiciary
- like the bar - also needs to update itself with today‟s times and the complicated tangle of
laws, rulings and doctrinal writings emerging from everywhere and it seems that they are
never ending.

50

RECOMMENDATION NINE:
The Commission is well aware of the worthy work the Judicial Studies Committee chaired
by Justice Emeritus Joseph David Camilleri is doing. Apart from the seminars that this
Committee organises from time to time for the Judiciary on particular and very instructive
topics, including by the collaboration of the Faculty of Law at the University of Malta and
the Chamber of Advocates, the mentoring system which this Committee launched for the
benefit of new judges must be commended. However laudable these efforts are, there is
always room for improvements so that the citizen has the right for a trained judge. This
means that not only the judge has to aspire for high training and quality but also the public
should have the right for a trained judge who delivers his judgment because he is well
trained to do so. Therefore the Commission recommends that :
MEASURE 35: Establishment of the Judicial Studies Committee by law : the Judicial
Studies Committee should be set by law. Bill to this effect has been drawn up, some years
ago but has never been legislated. This shall be done through an amendment to the Code of
Organization and Civil Procedure, Chapter 12 of the Laws of Malta. A copy of an update
of this Bill is attached to this Report as Appendix II. The Commission agrees with this Bill;
MEASURE 36: Mandatory attendance for training: there is also the need that the training
carried out by the Judicial Studies Committee to be mandatory and failure of attendance to
these seminars should be taken into consideration when granting allowances to judges and
even in promotions. Lack of unreasonable attendance for these courses will amount to a
breach of the code of ethics of the Judiciary and therefore there should be the possibility of
taking disciplinary actions where such failure of attendance is regular. The Judicial Code
of Ethics should be amended accordingly;
MEASURE 37: Terms of reference of the Judicial Studies Committee: the Judicial
Studies Committee must train the judges in judicial skills. This term of reference must be,
by law, forms part of the terms of reference of the Judicial Studies Committee. In this way,
a judge learns how to write a judgments, how to summarise the arguments of the parties,
apply the law by facts, discriminate between what is relevant and what is not, and, in short,
know how to write a judgment that address the grievances of the parties, liquidate
damages, decide on interest and costs, and give other remedies according to the case.
Judges should also be trained in the use of internet, software that they use in their work, in
the use of legal databases, as well in any software that can be developed by the Department
of Courts for the use of the judiciary, even more when information technology is
introduced to speed up the procedures and hence there is the need that judges learn and use
this technology for the best administration of justice;
MEASURE 38: Overseas training for judges: for training to be effective and useful, when
training is to take place overseas, it must be ensured that the judge who is most likely to
benefit from that training should attend. Therefore the judge who is dealing with Court
cases on the seminar subject should be chosen, and training should be a valid reason for a
deferral. Therefore
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a written agreement amongst the judge concerned who is going to receive training abroad
and the Judicial Studies Committee, to ensure that the hearings that must be deferred due to
training, can be held at the closest date possible to the date of the deferred sitting - and that
the deferral is given as early as possible so that both parties as well as their legal defence,
and witnesses summoned, be informed that they do not need to attend on the date when the
hearing is to be deferred. When deferrals of Court cases and other proceedings are made
for the purpose of training, the Supervision for Judicial Services Authority shall be notified
accordingly. The distribution of travel shall be spread over the judiciary in an equitable
manner and those judges carrying out duties related to the same subject of the training
should attend.
MEASURE 39: Adequate Library: training on its own is not enough. It must be
complemented by an adequate library. Nowadays legal research can be easily done via the
internet from the comfort of home. Even if the intervention of the Faculty of Law at the
University of Malta is needed, the Judiciary should be granted, access to legal databases
that academics have access to, thus the quality of sentencing will soar considerably. This
access can be granted to members of the profession also at a fee.
MEASURE 40: Training of the judiciary through mentoring: the mentoring system shall
be compulsory by law for every newly appointed judge. A new judge must carry out his
practice of judge with other established judges during the first six to nine months from the
day of his appointment, this with the aim that the new judge does not perform any Court
cases but spend these months of apprenticeship to be trained in various Courts. For
instance, it is not the first time that a lawyer who is appointed a Magistrate when in his
career he has never worked in the criminal field. Since most of the work of a Magistrate is
of criminal nature there will be the need for deepening in the criminal procedure. Once this
mentoring system becomes mandatory, it will be of great help for the new judge will no
longer see things from a practicing lawyer point of view but from the perspective of a
practicing judge. The new judge will also be attached to the retiring judge and the new
judge will inherit his Court cases so there will be a handover system and a smooth
transition so that the Court cases are passed on to the new judge without any disturbance
within the judicial system.
4.3 . Streamlining of Judiciary Duties: Focusing on the Contracting Function
In several other sections of this Report, this Commission proposed a number of measures
for a holistic reform of the judiciary so that duties that are not strictly of a contracting
nature will no longer be carried out by the judiciary.
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RECOMMENDATION TEN :
MEASURE 41: Expeditious Hearing: The Discipline for Judiciary Services Authority
shall hear disciplinary procedures in an expeditious manner and shall also determine those
procedures also in an expeditious manner. This because these types of infringements are
considered to attract the attention of the public and undermine the public trust in the
judiciary every time they resort to the Courts.

MEASURE 42: Proportionality of judgments given for infringements: The Commission
recommends the introduction of the proportionality concept of Judiciary discipline in the
Constitution so if there is some form of wrongdoing by a judge which are of a minor
nature, this doing is not extremely punished which is inappropriate to the dismissal from
office but by a disciplinary penalty that while respecting the independence of the Judiciary
in its decisions, it ensures that if a judge is not behaving properly and in a dignified
manner, both in the courtroom and out of the courtroom, or is violating the law or the
Code of Judicial Ethics, a penalty proportional to offence in question will be imposed.
MEASURE 43: Penalties for infringements made by the judiciary: The Commission is of
the opinion that there should be two penalties for minor infringements, and another penalty
for major infringements. The penalty for repeated minor infringements should take the
form of a reprimand for the first offence and a fine for the second and subsequent
infringements. The Constitution should also be amended to provide that the fine should be
deducted from the judge‟s salary. The fine shall be of a maximum of €1,000. In the event
of a major infringement, the penalty should be expulsion from office. In the case of a
minor repeated infringement, where the Discipline for Judiciary Services Authority sees
that the minor infringements are being repeated and are being done in an incorrect spirit
from the judge‟s part, the Special Prosecutor mentioned in Measure 33 shall take further
disciplinary measures before the Discipline for Judicial Services Authority including that
the said Authority recommends to Parliament through the Commission for the
Administration of Justice, for his or her removal from office.
MEASURE 44: Publication of penalties and recommendations of the Discipline for
Judicial Services Authority: When a reprimanding penalty or fine is inflicted by the
Discipline for Judicial Services Authority to the judge, such penalty shall not be disclosed.
But when the Discipline for Judicial Services Authority recommend the removal of a
judge, that recommendation shall be forwarded to the Commission for the Administration
of Justice, that optionaly, and for only once, it may send its observations for
reconsideration to the Discipline for Judicial Services Authority. Once the
recommendation for removal of the judge if finally determined, that recommendation has
to be communicated to the Speaker of Parliament.
MEASURE 45: Register on Discipline: A register on each case should be kept by the
Discipline for Judicial Services Authority whereby all penalties shall be noted.
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MEASURE 46: Suspension of a judge: During the course of the inquiry, the judge shall
be suspended from his or her duties by the Discipline for Judicial Services Authority in the
following cases:
i.

when a judge commits a serious case of dereliction of duties there shall be
an opening of procedures for the removal from office against that judge,

ii.

when the judge is taken to Court accused of a voluntarily crime, even if that
crime is not connected to the performance of the duties of the office of
judge, one has to determine the outcome of those proceedings and in the
event the outcome is against the judge, the Discipline for Judicial Services
Authority shall recommend the removal from office of the judge.

MEASURE 47: When a judge is on long sick leave: In the case of a judge who is sick for a
long time and can not perform the duties of office, he or she shall not be expelled from
office due to their illness, but instead they shall move on to receive the pension they are
entitled prematurely. In cases where there is a judge who needs help for example in cases
of medical or therapeutic treatment, the Discipline for Judiciary Services Authority will be
able to order the suspension of the judge what the aim he recives medical or therapeutic
aid to rehabilitate himself, recover and continues with the performance of his duties. In
these cases, the suspension will not be made public.
When a judge is unable to perform the functions of his or her office due to physical or
mental reason, after having been certified in this regard by the Medical Board appointed
under article 10 of the Commission for the Administration of Justice Act, Chapter 369 of
the Laws of Malta, the judge shall proceed to receive the pension entitled prematurely.
MEASURE 48: Appointment of Special Prosecutor: A Special Prosecutor shall be
appointed by the President of Malta after he holds a wide consultation including the
Commission for the Administration of Justice. The Special Prosecutor shall be instructed
to bring up disciplinary cases against judges, the General Prosecutor, the Attorney General,
the jurists and the judiciary of the Small Claims Tribunal before the Discipline for Judicial
Services Authority. Thus the function of a prosecutor is not made by the Authority or, at
appeals level, by the Commission for the Administration of Justice but by the Special
Prosecutor. The Special Prosecutor shall be appointed preferably from amongst ex-judges,
ex-magistrates, ex-Attorneys General, ex-General Prosecutors and retired lawyers who are
not practicing their profession in Courts. When the Commission for the Administration of
Justice receives a complaint against the persons mentioned above, it should not be
discussed and should not take any cognizance thereof, so that it does not make any
appraisal of guilt. Instead, the Secretary of the Commission for Administration of Justice
shall immediately send the complaint to the Special Prosecutor. The latter shall have the
power to investigate the complaint, issue the indictment before the Disipline for
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Judicial Services Authority, summon witnesses and submit every evidence that it may have
as well as appeal to the Commission for the Administration of Justice, provided there
appears to be a case. In the carrying out of his duties the Special Prosecutor shall also
ensure that he does not violate the right of silence of the judge being investigated by him.
In his autonomy, the Special Prosecutor shall not be subject to the authority or control of
any other person or other authority.
MEASURE 49: List of minor infringements: Once the distinction is made between a
serious infringement which may lead to the dismissal from office (example bribery) and
infringement of a minor nature which is repeated or habitual, a listing of these infringments
should be compiled. This listing can be easily inserted in the Code of Ethics of the
Judiciary and amongst those infringements that are not already included in the Code of
Ethics, there may be repeated or habitual minor infringements as follows:
• that a judge does not behave properly in the courtroom or outside the courtroom,
and in life in general;
• that a judge passes inappropriate comments in the courtroom, or in the judgment
or decree;
• committing contraventions or penalising offences (whatever their nature is)
regularly that indicates lack of respect for the law;
• that when borrowing money he doesn‟t borrow money from a licensed credit
institution by the competent authority for this purpose but from third parties;
• showing gross lack of knowledge of substantive and /or procedural right;
• living a publicly reprehensible and scandalous life;
• having a conflict of interest and does not abstain according to law or abstains from
hearings without a valid reason or does not abstain from hearings when there are
valid reasons to abstain;
• lasting prohibitively to give judgment, decree or other provision;
• does not respect the terms prescribed by law;
• does not habitually socialize with lawyers and with parties appearing in Court cases
before him;
• regularly start hearings late;

55

• regularly fails to attend training organised by the Judicial Studies Committee;
• when, after having read a judgment (including a partial or preliminary judgment), or
read a decree or other provision in judicial proceedings (except in the Court case of
summary proceedings of a criminal nature), the judge fails, without a valid reason to
give a copy of that judgment, decree or provision within twenty-four hours since that
judgment, decree or provision is read in the courtroom or given in camera;
• withhold judgment for six months since the Court case is left for judgment. It is no
longer possible that, after leaving the Court case for judgment, the Court case is
recalled for hearing only once when there is an exceptional reason for doing so and
for this to take place and such a reason be stated in a relative decree;
• does not comply with performance benchmarks set for him by the Supervison for
Judicial Services Authority;
• that a judge receives from third parties any gift, of whatever kind, in the course of his
career of a judge;
• that a judge repeatedly fails to use the diary system to appoint the Court cases by time
or else to stagger Court cases;
• the judge does not perform his duties in accordance with the law;
• that a judge abuses of his or her office;
• abdicates from the duties of a judge.
Subject to what is stated in Measure 31, paragraphs (i) and (ii) of the said measure, with
regards to paragraphs (r) to (t), it may be the case that these infringements may not
necessarily be minor but of a major nature. This depends from circumstances and the
severity of each case and, therefore, these infringments are a hybrid - minor or major,
depending on the circumstances of each case.
MEASURE 50: Proceedings behind closed doors and when in publicity is given: The
discipline procedures of lawyers and legal procurators, same as those for Judges, General
Prosecutor, Attorney General and jurists, shall continue to be held behind closed doors. But
there is the need for the identity of those lawyers and legal procurators that are convicted
of serious infringments to be known. This shall apply in the case of loss of the warrant and
any other violation that the Discipline of Advocates Committee and the Discipline of Legal
Procurators Committee should identify for this purpose. Penalties for minor infringements
should not be given publicity. But the public has a right to know who are these lawyers and
legal procurators that are receiving major sanctions as in the case of overbilling.
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This so that, who is honest is not tainted by the misconduct of other unscrupulous
professionals.

Measure 51: Discipline of other adjudicators: Although the Commission only dealt with
the discipline of judges in this report, it is of the opinion that there must also be a system to
discipline for other adjudicators on tribunals almost judiciary which are not presided by a
judge, whether that judiciary is a member of the legal profession or not. Therefore,
primarily, the Commission for the Administration of Justice should prepare a Code of
Ethics for adjudicators. Once this Code is approved the terms of reference of the Discipline
for Judicial Services Authority should be extended so that this Authority will have the
jurisdiction to hear discipline cases against these judges. Hence there will be the possibility
that disciplinary actions are taken against adjudicators presiding on the Industrial Tribunal,
the Consumer Tribunal, appeal boards and boards, Commissions and other tribunals which
are of an almost judicial nature.
3.1.2.2 The Removal of Judges
The ultimate sanction that contemplates the Constitution of Malta in the case of a judge not
behaving well is removal from office. There is no doubt that this is an extreme sanction
and it is therefore a sanction of last resort. The decision of the House of Representatives on
the removal or otherwise of a judge should continue to be the final one.
RECOMMENDATION ELEVEN:

MEASURE 52: Removal of judiciaries: The Commission recommends that the removal of
a judge or the Attorney General (as well as the General Prosecutor as suggested in this
Report) shall be made by the House of Representatives as provided today by the
Constitution of Malta, but with the following modifications. The removal of a judge,
Attorney General or General Prosecutor shall be made after the House of Representatives
has received a recommendation to this effect from the Commission for the Administration
of Justice after the Discipline for Judicial Services Authority has investigated the Court
case properly with all constitutional and conventional safeguards for a fair hearing. As
soon as the House receives this report with the recommendation of the Commission for the
Administration of Justice, this report should be placed on the table of the House and be
immediately accessible on the webpage of the House of Representatives. Also, if the
House receives a request to remove from office, a judge, the Attorney General or the
General Prosecutor that request shall be submitted to the Discipline for Judiciary Services
Authority to examine whether there are sufficient grounds for that removal. Apart from the
House of Representatives, the above mentioned Authority should investigate every request
for the removal of a judge, the Attorney General, the General Prosecutor, the judge of the
Small Claims Tribunal, or jurist, that it receives from the public.
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RECOMMENDATION TWELVE:

MEASURE 53: Removal of non adjudicative duties from the judiciary: In this section of
this report the Commission will be making a summary and a list of these duties which are
not of an adjudicative nature and should be removed from the judiciary, so that the
judiciary would be able to concentrate solely on its real work - that adjudicative. These
measures are the following:
(i) In the Criminal Sector:
• Removal of the role of Inquiring Magistrate: This investigative role, more than
adjudicative should be passed on to the General Prosecutor. This means that about one
thousand (1,000) Magisterial inquiries in Malta and another forty (40) Magisterial
inquiries in Gozo per year (according to statistics for the year 2012) that nowadays are
carried out by the Magistrates will no longer be a burden on the judiciary;
• Removal of Court cases of the district before the Magistrates: certain criminal crimes
may either be depenalised or decriminalised. Where there are imprisonment penalties, it
must be decided whether they may be converted into fines so that they will be heard by
the Commissioners of Justice or any other competent authority or if they can even be
decriminalised. This means that the Magistrates will be able to concentrate more on
serious crimes and not on contraventions and that would drastically reduce the use of
courtrooms to hold district hearings once these hearings will be held at the regional
tribunals;
• Confiscations: procedures for the execution of confiscation of assets after the final
judgment will no longer be the competence of the judiciary, but will be vested in the
General Prosecutor. After a judgment of asset forfeiture is given, the realisation of
these assets is made by an administrative procedure, wherever possible, by the General
Prosecutor and where so required it is sold by auction (not necessarily by auction).
(ii) In the Civil and Commercial Field:
• Removal of inquires from the judiciary according to the Merchant Ships Act, Chapter
234 of the Laws of Malta: This function of keeping of maritime surveys shall also pass
from the Magistrates to the General Prosecutor;
• Re-organisation of the execution of executive titles: the procedures of enforcement of
judgments has to change in the sense that one of the Judges shall be assigned by the
Chief Justice to perform the functions of Duty Judge who shall be supported by other
judges which will also be assigned duties by the Chief Justice of the Duty Judge
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on a roster basis for after office hours or when the Duty Judge is on leave or indisposed.
This is said for the Civil Surperior Courts of jurisdiction (not criminal where existing
arrangements continue) and the Duty Judge shall perform such duties as follows:
• the duties of a Judge in Voluntary Jurisdiction Section of the Civil Court;
• take charge of the execution of all judgments of the First Hall of the Civil Court,
including superior auctions, but not decrees of the First Hall of the Civil Court or
execution of warrants where outstanding Court cases are already there (this function
shall continue to be carried out by the Judge who is hearing that Court case);
• accord or deny all precautionary or executive acts and the demand for revocation
contrario imperio of the precautionary and executive acts when these acts are not filed
in the records of the Court case;
• take charge of the execution of judgments of all the administrative tribunals, including
those tribunals that today have the power to execute their judgments as the Industrial
Tribunal under article 77(1) of the Employment and Industrial Relations Act, Chapter
452 of the Laws of Malta, but this proposal does not apply to the Employment
Commission which has all the powers of the First Hall of the Civil Court under article
3 of the the Employment Commission Act, Chapter 267 of the Laws of Malta;
• take charge for the execution of all judgments of the Court of Appeal, Inferior
Competence;
• take charge of the execution of all judgments of the Court of Appeal, Superior
Competence, regardless of whether this is confirmed, varied or annulled the judgment
of the Court of the first instance or other tribunal;
• hears appeals for denial given by the Lawyer for Legal Aid for the admission for the
benefit of legal aid;
• execute the judgments of the Rural Leases Control Board, and Rent Regulation Board
including when an eviction is ordered;
• other matters that may be assigned by law to the Duty Judge and see to their execution;
• will not be entrusted with the execution of judgments of the Constitutional Court and
the Administrative Court where the execution of judgments of these Courts remain
vested in the same Courts;
• cannot even execute judgments of the Family Court which shall continue to be carried
out by that Court and the Duty Judge, also cannot execute warrants in relation to
children, during or after they are instituted or decided the proceedings before the
Family Court including applications for care, custody and access to children but can
take cognisance for requests for revocation contrario imperio of precautionary and
executive acts before the Court case starts, including the hearing of the inhibition
warrants.
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With regards to the judiciary, with regards to the execution of judgments and Duty
Magistrate in civil matters the system in use shall continue to hold.
• admission for the benefit of legal aid: provisions on the admission for the benefit
of legal aid should not remain within the jurisdiction of the Judge of the First Hall
of the Civil Court, but shall pass in the jurisdiction of the Lawyer of Legal Aid.
There should be an appeal upon the denial for admission of the legal benefit given
by the Lawyer of Legal Aid to the Duty Judge who resides at the First Hall of the
Civil Court;
• Pre-trial hearing and the institution of the institute of the jurist: article 193A of
the Code of Organisation and Civil Procedure empowers the Court regulations to
make rules to provide for the retention of a pre-trial hearing. In fact such rules
were made according to regulation 13 of the Subsidiary Legislation 12.09 entitled
"Practice and Procedures of the Court and Good Order”. But although these rules
already exist, uniform use of this institute for procedural rights by Judges is not
being applied. This Commission proposes that the pre-trial hearing must be made
in each case. This function should no longer be vested in a Judge, but the jurist
must take over the retention of the pre-trial hearing so that the judiciary would be
able to concentrate on the actual hearing and will not have to waste valuable time
to manage and instructs the Court cases. The provisions on pre-trial hearing
contained in the Court regulations shall be inserted in article 193A of the Code of
Organisation and Civil Procedure and shall not remain within the Court
regulations and article 193 of the same Code shall also be ammended. Amongst
other things that can be made at this stage and therefore be included in the Code
of Organisation and Civil Procedure are the following: o identification of contested and agreed facts, so that during the hearings
testimony on facts which are not being challenged shall not be brought
up;
o identification of persons that should be part of the Court Case, so that
there will be no need to be called during the Court case, and the need to
redo everything again, at mid hearing;
o identification of errors that require correction;
o the presentation of the necessary documents, so that no need arises for a
party member of the case to examine documents during deferrals.
This can all be done today under article 173 of the Code of Organisation and Civil
Procedure. Controversies related to pre-trial hearing should be minuted by the jurist and
determined at an appropriate stage by the Judge that will be hearing that Court case.
During the pre-trial hearing, normaly the jurist does not hear the testimony. The pre-trial
hearing shall be made within three months from the filing of the Reply.
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• Application for the mediation institute: through mediation by agreement between
the parties of the Court cases there shall not even be the need to appear before
the jurist for the pre-trial hearing and after before a judge to listen and decide as
they can be concluded before a mediator;
• Application for arbitration: arbitration should be strengthened so that as much as
possible a number of Court cases will be referred to arbitration procedures, and
not end up instituted at Courts. The Commission therefore is proposing another
section in this Report concrete measures for strengthening the institute of
arbitration with the aim of reducing the work before the Courts.

(iii) In the Administrative Field:
• The judges will no longer lead inquiries under the Inquiries Act: In the past, not
necessarily in recent years, the administrative custom was that the Government
appoint a member of the judiciary to make inquiries of an administrative nature.
Although the inquiry was given prestige because the person chosen as judge to
preside it, this meant that instead of a judge focuses on his main function – an
adjudicative one – he ends up wasting time doing other work of an
administrative nature, no matter how useful to the country, he will lose focus of
his main work. It is therefore being proposed that an amendment is made in the
Inquiries Act to prohibit a judge from being chosen to carry out such
administrative inquiries;
• Removal of other administrative appointments: members of the judiciary should
not be appointed on boards, Commissions and committees of an administrative
or advisory role, and not adjudicative. In principle, a judge should not carry out
any other commercial business or work. He must dedicate himself to:
o judicial duties;
o other duties that the law can provide for, and
o duties without payment, of lecturer/examiner at the University of Malta for a
number of hours as provided in the Guidelines annexed to the Code of
Ethics for the Judiciary. For a judge to perform these duties, the approval of
the Selection of Judicial Services Authority is required. There should be a
change to the Guidelines to this effect.
• Administrative Appointments: ideally, persons who are given appointments on
Courts and/or international tribunals and/or regional should not be selected from
amongst the
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preciding judiciary, but if these appointments be made from amongst preciding
judiciary members, those judges should be immediately replaced by other
members of the judiciary so that there will be no vacancy in the judiciary which
take a long time to be filled. The approval of such appointments shall be made
by the Selection for Judicial Services Authority. Furthermore, when a judge is
appointed in an office abroad, the vacancy must be filled to prevent any
stambling in the judicial functions;
• Duties of Revisory Officer: the duties of Revising Officer in accordance with the
General Elections Act, Chapter 354 of the Laws of Malta, should not be carried
out by a Magistrate any more, but an ad hoc board should be appointed for this
purpose which may be composed of three lawyers who are not presiding
Members of Parliament or presiding Mayors or Councilors, unanimously agreed
upon by the three political parties to serve the function of revisory officer
according to law; should no such agreement be reached, it is the President of
Malta on his own initiative to make the appointment after a wide consultation;
• Travel is not linked to the training of judges: there should be no travelling
unrelated to the function of the judiciary or with the training of the judiciary
(obviously except for personal travel of judges) and for other forums intended
for the participation of judges. In other words, the judges should not travel
abroad to represent the Government of Malta in any political forum and not a
judicial forum such as the Council of Europe, European Commission, etc. When
and if this is done, this role should be carried out by the Ministry of Foreign
Affairs. It should not be the role of the judiciary to represent the government in
international fora of a non-judicial nature. On the other hand, every opportunity
of travel related to training should not be missed as training is not only
beneficial to the judge deciding the cases related to the subject matter of the
training taken abroad, but strengthens the right for parties to have a trained
judge in the matter that he will be deciding on it;
• Reduction in the administrative duties of the Chief Justice: today the Chief
Justice is loaded with many administrative duties which do not permit him to
concentrate on the writing and sentencing in the Courts that he presides in. So
the Chief Justice should not waste time and be involved in:
o training of the judiciary;
o in the approval of extra-judicial duties of judges;
o in the writing of reports on the performance of cases.
• Writing of reports : The Commission appreciates that the judiciary should not
dissipate time writing detailed reports on performance of cases, even if these
have been
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outstanding for more than five years. Therefore, the law should be amended to
remove this requirement from the judiciary. Thus, the judges may continue to
concentrate on their adjudicative work, even in line with other proposals that
have been made and that are being made by this Commission. Nowadays, with
information technology, software can generate information about long pending
cases. Such information will then be given to the judge concerned and to the
Supervision for Judicial Services Authority so that the latter will ensure that
judges are adhering to performance benchmarks mentioned in this Report, and in
such failure recommends that appropriate action should be taken by the
Discipline for Judicial Services Authority.
Besides the above mentioned points, one must bear in mind other measures that the
Commission is recommending to speed up the work of judiciary, namely:
• measures intended to reduce delays;
• better use of information technology;
• the establishment of the office of the General Prosecutor that will take over
certain functions currently performed by the judiciary;
• depenalisation and decriminalisation of criminal offences;
• representation of judges on boards, committees and commissions to decline as
much as possible meetings so that, instead the judiciary dissipates from attending
many board meetings, committees and other commissions which does not decide
lawsuits but matters of administrative nature, it can concentrate on its proper
work;
• the Chief Justice no longer dissipates on administrative matters but devote his
entire time to his primary function - adjudicative. This measure helps to reduce
the public‟s complaints for the excessive delays for the appointments of appeals in
the Court of Appeal;
• an increase in the jurisdiction of the Small Claims Tribunal and the Court of
Magistrates, sede ċivili and sede kriminali is being proposed;
• an increase in the amount of certain debts, liquid and due, for special procedure
according to article 166A of the Code of Organisation and Civil Procedure, is
being proposed;
• to avoid loss of time to determine whether, the official letter procedure has been
followed in cases of disputes against the Government, this Commission is
recommeding
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that a Court case against the Government, will start immediately and there will
be no need for the citizen to waste time to follow an unnecessary procedure and
spend money to send an official letter to the Government entity concerned, simply
informing it that it will be open a Court case against that Government entity. This
apart from the fact that this procedure puts the government in an advantageous
position on the citizen, when the citizen does not have the same equality of arms
against the government. Quite often, the government follows article 466 of the
Code of Organisation and Civil Procedure and other laws without the need to
open a Court case against the citizen;
• the judiciary will not continue to be involved in the authorisation of escort
warrants requested by the presiding arbitrator.
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5.0. Establishment of the Office of the Jurist
The Law on Judicial Assistants passed through Parliament in 1980, and in 1995. This law
has been incorporated into the Code of Organisation and Civil Procedure with very little
changes. Now that more than thirty years have passed since these provisions came in place,
it's time for rethinking. It must be said that the way this system has been operated during
this time since its inception, it gave limited results and certainly not as expected by the
legislator. The disadvantages of this system included:
• lack of judicial assistants engaged on a full-time basis - in fact a large number of
Judicial Assistants are part-timers;
• Judicial Assistants are not being used in all Courts;
• the use of their service is not uniform what they are asked to do in terms of duties vary
according to the judge they are attached to in a way, in some cases their services are not
used to the maximmun;
• there may be room for conflict of interest between the Judicial Assistant and
private practice that the same Judicial Assistant have when exercising the profession of
advocacy privately;
• the remuneration is so low that this certainly does not induce the prime members of the
Bar to become Judicial Assistants;
• the ambivalent role of Judicial Assistant where it is unclear whether he forms part of the
Executive or of the Judiciary, especially regarding the conditions of employment, and
• lack of clarity about who is ultimately responsible of the Judicial Assistants.

RECOMMENDATION THIRTEEN:
It is therefore proposed that the post of Judicial Assistant be abolished and instead a new
post is created - that of a Jurist. This post already exists in Maltese law and is referred to as
a legal secretary - see article 35 of the The Malta Competition and Consumer Affairs Act,
Chapter 510 of the Laws of Malta.

MEASURE 54: Abolition of the post of Judicial Assistant: the post of Judicial Assistant
should be abolished provided that the existing full-time Judicial Assistants are absorbed
into the public service, in the Department of Courts of Justice or any other department or
agency of the state while those Judicial Assistants engaged on a part-time basis remain so
until their contract is terminated.
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MEASURE 55: Setting up of appointments of Legal Experts: there shall be no more legal
experts appointed by the Courts. Experts reports should only be kept on technical points
and not on points of right. Court cases for which legal experts have already been appointed
will continue to be heard before that same legal expert, but no legal experts should be
nominated for the future;
MEASURE 56: Appointment of Jurist : the new post of Jurist should be created. Ideally,
the jurists should be appointed for a period of four years on a full- time basis, provided that
such appointment may be renewed if the persons concerned are suitable for the office.
Therefore, after three years, the Selection for Judicial Services Authority will make an
assessment process of the jurist to determine whether he should be confirmed in office
indefinitely after the expiration of four years. The Jurist will be assessed through a
questionnaire compiled once every six months by the judge he is assigned to, and sent to
the Registrars. In the questionnaire one will examine how efficient the jurist is, if he is able
to work in a team, how well acquainted with the law, how good are his legal drafting
skills, how capable to synthesise legal arguments, how profound is his research, how
efficient and effective, how rigorous is he in his work, etc.. This in view of the fact that the
jurists will have a very central role in the prosess of court cases after that of the judge.
During the first year from the appointment of the jurist, which year is to be considered as a
probation period, the jurist shall be given training and no court cases will be assigned to
him, so that he can use his time to be trained for his eventual role, familiarising himself
with procedures, with the judges‟ needs, with the way the records move between the
registry and the courtroom, the preparation of lists of cases, etc..
MEASURE 57: Conditions of Employment of Jurists: The conditions of employment of
Jurists should be improved when compared with those of Judicial Assistants in view of the
roles that they are given by these proposals in the instructions of the court case. The Jurists
shall be engaged by the Selection for Judicial Services Authority and given a very good
financial package to resign from their private practice.
MEASURE 58: Functions of the Jurist: the function of the collection of testimony must be
carried out by the judge and not by a Jurist. However, whenever it is necessary, the Jurist
shall - on the instructions of the judge - hears evidence of those persons who, for whatever
reason deemed valid by the judge, cannot attend to testify in the building of the Courts
were sittings are held. The Jurist will be able to also hear, in an exceptional way, those
witnesses who come from abroad and must be heard with urgency, when this is not
possible to be done by the judge himself. The service of the Jurist should be used by
judges:

(i) to instruct the process;
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(ii)

hold the pre-trial hearing;

(iii)

assist in research; and

(iv)

assist in drafting of judgments.

MEASURE 59: Instruction for the Process: same as in the case of a judge, the Jurist shall
be well acquainted with the process to ensure that the acts are instructed properly and not
introduced having irrelevant evidences omitted from that Court case. If the Jurist notes that
there are testimonies or rather affidavids presented during the the original application,
which are irrelevant, he should be empowered by law to order the expunging of evidence
which is irrelevant to the merits of the Court case and only admits those relevant acts.
MEASURE 60: Role of the Jurist at the Pre-Trial Hearing: during the pre-trial hearing,
the Jurist shall be assisted by a Deputy Registrar so that the latter maintains the prime note.
These meetings are to be held after the Jurist has been given the necessary training by the
Judicial Studies Committee, preferably not later than six months after his appointment in
office. It should be the task of the Jurist to ensure that during the pre-trial hearing the
points of the right in dispute are identified and that evidence eventually produced are
limited only to those issues of fact or of right. When the Jurist holds the pre-trial hearing he
is to make sure that he gives the date of the hearing of the Court case at a relatively longterm, say, for three months from the date of the pre-trial hearing, so that there is enough
time for each trial or summons required is made before the date of the hearing. The
summons for this Court case must be presented within not later than three weeks from
(during pre-trial hearing) the date of the trial, where a single date of proof of the actor and
one or more other dates for the proof of the defendant or defendants, and the third party in
the Court case or the intervener in the Court case if and it is the case. In case of a
contestation by the parties before the Jurist, the latter will have the faculty to refer the
point of contestation to the judge, who in turn must decide on that contestation in chamber
and after the hearing of the parties, according to what the judge deems appropriate in the
circumstances.
MEASURE 61: Identifying Points of contestation during the Pre-Trial Hearing: whereas a
pre-trial hearing can be used wisely to reduce delays this it is not necessarily being done,
the Commission is of the opinion that after identification the points of contestation
between the parties during the pre-trial hearing, the party should be required to prove only
what is being disputed. Where there is agreement between the parties, no evidence should
be provided, and any evidence brought to this effect should not be accepted or if it has
been presented it must be expunged from the process. Thus the parties can focus only on
what is being disputed and not waste time on what has already been agreed thereon. Also,
the pre-trial procedure must be automatic except in those cases that are di facile spedizione.
In these cases, the jurist has to refer them to the presiding judge without the need of a pretrial.
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MEASURE 62: Provisions on pre-trial hearing within the law: The provisions on pre-trial
hearing shall form part of the Code of Organisation and Civil Procedure and not by the
rules of Courts.
MEASURE 63: Drafting of Judgments: it should be the primary role of the Jurist to draft
judgments for the judge. Therefore, the judge does not have to waste time doing the
preparatory work for the judgment but may immediately move on to write the reasons that
motivated judgment. This saves a lot of time to the judge which instead he may dedicate
his time to the work he is responsible to do – that of giving judgments. Therefore, after the
judge defers the Court case for judgment, the Jurist shall draft the judgment on the
instructions of the judge and the said draft then goes to the judge so that he writes the
operational part of the judgment, namely motivations and the decision. In the drafting of
judgment, the narration of facts is made by the Jurist. The judge shall also ask the Jurist to
prepare the research on the doctrine and the jurisprudence. The Judicial Studies
Committee must train their jurists in the drafting of judgments.

MEASURE 64: Selection of Jurists: one must ensure that the selected Jurists are amongst
the most valid elements in advocacy. The examination of Jurist should be twofold: written
examination and oral examination. To be appointed Jurist, one must pass two exams
conducted by the Selection for Judicial Services Authority. The written exam will deal
with the substantive, procedural, civil and criminal. A candidate shall be admitted to the
examination if they know how to speak in Maltese and English, holds a warrant of a
lawyer and have at least five years legal practice.
MEASURE 65: Pool of Jurists: nowadays, not all Courts are benefiting of the use of a
Judicial Assistant. Therefore there should be a pool of Jurists that serve all Courts. The
Jurists should also be used in the Courts of criminal jurisdiction, superior and inferior, and
draft judgments given by these Courts, as well as judgments of the Court of Criminal
Appeal (both superior and inferior), judgments from preliminary exeptions and judgments
of the Criminal Court after being given the verdict of the jury.
MEASURE 66: Distribution of the Duties of Jurists: The Jurists shall be attached with a
specific judge but after four years there should be a rotation of Jurists so that they acquire a
wide range of legal knowledge and this in accordance with the exigencies of the judicial
service of how this is determined by the Registrar of Courts and the Civil Tribunals or by
the Registrar of Courts and the Criminal Tribunals, accordingly.
MEASURE 67: The Progress of Court Cases: when a civil lawsuit is filed and after the
mediation process has ended whereby the parties have chosen to go for mediation, the
Deputy Registrar in charge of the Registry shall send that Court case to the Jurist to carry
out the pre-trial hearing and ensure that records are instructed as required. When this entire
exercise is made, the Court case must be sent to the judge who may hear it from the
beginning to the end. For this aim the judge will hear a small number of Court cases in
each sitting, from one to five, depending on the number of witnesses, their complexity,
whether they are placed on the list to determine preliminary exceptions, etc.. These Court
cases will always be heard by appointment.
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MEASURE 68: The Jurists shall gain from training from a jurist of international
experience: Since the jurist system will be new for Malta, but has been running
successfully in other jurisdictions, the Government should consider to invite a jurist with
established international experience, so that during the early days of reform, he will share
his experience with the new jurists.

MEASURE 69: When to engage part-time Jurists: Exceptionally, if no Jurist or not
enough Jurists of quality have been dedected, then part-time Jurists may also be engaged.
Part-time Jurists will be attached to only one judge so that any conflict of interest that the
Jurists may have they can be controlled by the judge with whom they serve their duties.
This part-timer Jurist will never appear before the judge to whom he is attached to, nor can
they appear before that judge persons who work in the same firm of lawyers as part-time
Jurist.
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6.0. Delay in Judicial Proceedings
6.1. The Oldest Court Cases

What is the current state of civil Court cases in our courts? Undoubtedly the first
observation that comes out is connected with three specific factors or rather:
•the number of Court cases;
• their duration, and
• the most lagging behind Court cases.
Categorising these three factors, probably the most advisable solution is that of creating an
ambitious organic project that requires the active and harmonic participation of judges,
lawyers and all staff attached to the Courts. On drawing up this project, it is essential that
before these primary considerations are taken into account, namely (a) the detection of
objectives to be achieved, and (b) the necessary tools for an expeditious attainment of these
the same objectives.
Without the slightest doubt, for the elimination of ill images that, whether the citizens,
whether international organisations, have with regards to the judicial system of our country
(see, in particular the report of the European Commission For The Efficiency Of Justice
[the CEPEJ] mentioned above in this report), the most pressing objective is that in the
immediate, one tackles the oldest Court cases. There is a reason for this. In the view of
many, its these Court cases which project a serious state of inefficiency of justice, that
subjects the State to Constitutional and Conventional sanctions, which can also be costly,
and, above all, deter investment.
MEASURE 70: How old Court cases are to be decided: It is therefore desirable that, in
cordial agreement judges of readiness be assigned/appointed with an appropriate
assignment that within a short time decide those Court cases that have been pending over
ten years, and Court cases that have been left for judgment for more than two years.
6.2. Causes of Delays

With this objective - and this also applies to new Court cases - there is the general
objective of better and more rigorous programming of the audiences. The Code of Our
Organisation and Civil Procedure already contains many provisions for the avoidance of
delays (including the allocation of time for hearings), capricious referrals, and
discouragement/sanctions of whoever tries, as it is so worthwhile, to prolong the Court
case, and this to the detriment of the better performance of the process. Too reasonably, it
always occurs updating of procedural norms for the avoidance of delays . For example, in
view of the conflicting
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Jurisprudence, it must be legislatively cleared that corrections in the pleadings can be made
at any time to the stage of the deferral of the Court case for final submissions or for oral
hearings. The same goes for the use of telematic notification, amendments concerning
nullities, and, why not, the retraction of Court cases that thrived greatly in the last two
decades, etc.
There is no doubt that one of the topics that is most criticised in the administration of
justice is delays. There is no one reason for the delay, but there are a number of reasons
that cause delays. It is not the aim of this Commission to make an exhaustive list to
identify all the cases of delay. Instead, the Commission shall propose a number of
measures intended to reduce delays, as much as, possible. Finally, only the judges that
have full control over the course of proceedings, that they should ensure that they do not
unnecessary prolong and that Court cases move on with promptitude as required by article
6, paragraph 1, of the European Convention of Human Rights and article 39 (1) and (2) of
the Constitution of Malta.

RECOMMENDATION FOURTEEN: Measures to Avoid Delay
MEASURE 71: Court cases against the Government: Nowadays Court cases against
public entities are taking long to be debated on merits simply because primiraly it must be
established who is the legitimate cross-examiner. It is therefore being proposed that, when
the public service is the defendant, only the Attorney General should be summoned and
there will be no need for the Minister or Head of a Government Department or Agency to
be sued, unless it is necessary to be sued personally. This also applies to Government
companies and foundations. When the defendant is a body corporate established by law,
the defendant must be that body corporate. In the case that the public service or body
corporate engages a contractor the public service or body corporate is still considered as
the defendant with regards to the claimant in that the public service and/or body corporate
can call in third parties in the Court case such as, for example, the contractors during the
pre-trial hearing stage, unless the necessity arises at a later stage.
•

Since the Attorney General is not informed of the facts which give rise for
proceedings against the Government, he shall ensure that he obtains all the
information from the competent department for better instructions of the Court case
and where he finds no cooperation from the department concerned he shall
immediately inform the Principal Permanent Secretary so that even if necessary
with the institution of disciplinary procedures he ensures that the Attorney General
has every information needed. Where in those departments there are lawyers who
already lend their service there, the Attorney General may delegate his function to
those lawyers within the Department itself, while maintaining control and
supervision of the operation of those lawyers. With regards to damages the Office
of the Attorney General may be required to pay, these damages should be issued
from the Consolidated Fund without the need of any appropriation by the House of
Representatives.
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MEASURE 72: Correction in acts and transcripts: Since a lot of time is wasted during the
hearings to determine whether to permit corrections of errors in judicial acts and
transcripts, it should be possible that every act and transcript can be corrected, whatever
the nature of the correction is, until before the filing of the final Note of Submissions or of
the final hearing. Therefore there should be an amendment in article 175 of the Code of
Organisation and Civil Procedure to that effect. If that correction is to be a prejudice to the
other party, the other party shall have the automatic Faculty, without the need to request
authorisation to submit a note of further pleas and be granted the same authorisation by the
Court in this sense - to make its defence within thirty days from the date the Court orders
the correction and to bring new evidence if need be. When the correction is made in the
absence of the party that will be prejudiced, as when correction is made in camera and not
during a hearing, the thirty days will start from the date that the party may be prejudiced by
the correction is notified by the provision in question. All this will also import
consequential changes in articles 789 and 790 of the Code of Organisation and Civil
Procedure. There shall be no limit to how many corrections can be made prior to or during
the pre-trial stage, provided that any expenses incurred by these corrections be recorded in
the list of expenses according to the decision of the Court that is deciding on costs.
MEASURE 73: Changes in the okkju of the Court case: Because whenever changes are
made in the okkju of a Court case, the Court case is ending with a very long okkju, the need
that the okkju should always be updated by entering only the names of all the parties in the
Court case, including those added, without the need of giving other details in the okkju as
done today such as the date of the decree or judgment authorising the correction in the
okkju and that these changes were made by the order of the Court. Furthermore the Court
should be authorised by law to alter the okkju of the judgment and make the required
corrections in the acts of the Court of the First Hall that are pending before it, whenever it
is needed. Since further above the Commission is recommending that lawsuits against
Government are to be instituted only against the Attorney General, there should be a
transitional clause that provides for the purposes and all legal effects, when there are
pending Court cases against the Government, the defendant should be the Attorney
General who shall assume acts on behalf of the Government as the defendant in those
Court cases. The same applies where the government is the plaintiff.
As regards to criminal proceedings, there is the practice - not necessarily legally correct –
that is currently used, that when a correction is made the proceedings restart again, and
unless there is an exemption of the parties, the Court restarts the hearing of evidence again.
Therefore, the Commission is proposing that in criminal matters, the said practice of
dubious legality should be stopped from continuing, in that it seeks to prolong the
proceedings and increase the costs unnecessarily and, after a correction is ordered the case
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should continue from the stage it had reached without the need to restart again, provided
that the interests of the accused in the Court case should be safegauded and that such
correction does not prejudices him adversely and the Court should allow according to the
law that he can regulate himself so that the Court case may continue according to the
ordered correction.

MEASURE 74: Pleas raised ex officio: Proceedings can be either adversarial or
inquisitive. In the first case, the Court holds back a lot during the proceedings and leaves
the parties to bring the evidence themselves before it. In the second case, the Court takes
an active part in the proceedings. This Commission is of the opinion that the role of the
Court is to be a neutral one and that the Court at no stage, even in judgment, should not be
perceived that it is standing with any party at the expense of another. When the Court di
Sua sponte raise ex officio pleas, as it is permitted by the existing civil and criminal
procedural law, it can still give rise to a violation of a constitutional right and conventional
to a fair hearing. This Commission resents the current provisions of the Codes of
Organisation and Civil Procedure and Criminal where the Court may, ex officio, raise
itself, usually in the judgment, an exception that it had not raised and even less debated in
open court by the parties. Obviously, when the parties read the judgment and find that the
Court had raised that kind of plea, they will be well surprised by such behaviour of the
Court that denied their right for a fair hearing because they were not given the opportunity
to submit their evidence on that plea and/or to handle it during the course of the Court case.
Therefore this Commission, in conformity to the right of a fair trial, suggests procedural
changes in the sense that the judge will never be able to raise a plea in the judgment. On
the other hand if the judge is of the opinion that there are some exceptions that applies to
the Court case he is hearing and that could, according to the law, be raised ex officio, the
judge will be able to raise it in open court or even in chamber, provided that all parties are
notified of such decree and given the right to submit any evidence that they deem relevant,
and also to deal with that plea. Thus, after the Court takes cognisance of evidence and of
the hearing, it will be able to decide that plea.
Notification of judicial acts: Many Court cases are taking long to be heard because the
judicial acts are not notified, or notified late, in the way that it brings unnecessary delays in
the hearing of Court cases, as well as excessive costs to the parties. Therefore these
measures are being suggested to expedite notifications:

MEASURE 75: Choice of domicile for the purpose of notification: The parties in the first
act of the process, should elect a domicile for the purpose of notification and it will
continue to be considered as the location for legal notification until the party formally
notifies by means of a note filed in the records, and notifies the lawyers of the parties with
any change in the domicile elected. The Registrar shall be precluded from accepting the
original application and its reply in the lack of an election of domicile by the party
presenting such act. If there is a change of domicile pendente lite, it is the obligation of
such party to inform of such change of domicile to the Court and the counter-party by
means of a note, except in case of a major force. If that party does not indicate the change
of domicile, postings made to the original domicile should be considered valid for all
purpose and effects of the law.
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MEASURE 76: Option for notifications to made with the Lawyer: After the defendant (or
respondent) has responded to the original act, the notification may, by agreement between
the lawyer and the client, be made to the parties' lawyers. This does not apply for the
purpose of execution of judgments. The Commission understands that in these cases,
lawyers may need to pay for the filing of certain documents and therefore the tariff should
be amended through consultation with the Chamber of Advocates to enable lawyers to
request a deposit to be able to pay for costs that may be incurred. Notification should not
be carried out at the lawyer in the case of a notification to the defendant of the original act,
counter claim, appeal and an incidental appeal. In this case, these acts must be notified to
the counterpart.
MEASURE 77: How to Notify: The first notification should be made with all the
necessary precautions to assure that the party to be notified, has truly received the act.
Then it is the duty of that party to give the address where subsequent notifications should
be made. The first act of a Court case (the application and the response) should not be
accepted by the actuary if it doesn‟t have the address for the notification of the same party
that presented it. When presenting a judicial act, the system should be such that it would
automatically continue to attempt with the notification without the need for further
applications, until the individual concerned is actually notified. Notification should be
made as follows: • notification in legal time - if this is positive, the executive officer shall immediately
inform in writing the lawyer and /or legal procurator of the party;
• if the notification does not take place in legal time, the executive officer must make
another attempt after legal hours, once payment due is made. If at this stage, the
notification is not carried out, the executive officer will immediately move on to
bill posting, without the need of procedures or additional charges;
• at this stage, the executive officer shall inform in writing the lawyer and/or legal
procurator of the party about the notification or bill posting. If that bill posting is
made, the party must see that it proceedes with the publication according to Law,
which will be considered as a valid notification unless the person has died;
• The person may be notified at any place when the notification is made to him
personally, and this is done automatically by the executive officer, without any
need of an authorisation from a judge;
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• The executive officer should always have the power to request information when a
person is present at the workplace, whether a shift worker, whether abroad or on
leave, and when he/she will be returning to work;
• Subject to the foregoing, the principles set out in Article 187 of the Code of
Organisation and Civil Procedure shall continue to apply.
The notification should be made by the above mentioned procedure for all documents sent
to that address given by the party during all the proceedings until judgment and thereafter,
except for those mandates that by their nature require to be executed to a specific place.
MEASURE 78: The use of technology in the notification area: Ideally a system is to be
created to enable notification to be made by e-mail in a verifiable way. Moreover,
information technology should provide that the data of negative notifications which
already exists in the computers of the Court, automatically generates e-mails to the lawyer
and the legal procurator concerned, so that they will then be notified by a negative
acknowledgment immediately when the information is entered into the computer, and they
will be able to give instructions on further notifications after the relative payment at the
registry is made, for example a notification to be made after legal hours or by bill posting
and publication without any need to make an application so that the judge may authorise
other means of notification according to law when the first or subsequent attempts fail.
Nowadays the Court's computer system gives the name of the lawyer but not of the legal
procurator and, therefore, his name should also be entered into the system so that he will be
able to receive electronic mail.
This procedure should not only apply to notification of the judicial act in a Court case but
even for the notification of an official letter, judicial protest, deposit certificate, mandate
(where a notification is necessary) and other acts not specifically related with Court cases.
Finally, the electronic computer system of the Court it should be used the existing field to
insert the data when an act is notified and not only when the act was returned at the
register. This way loss of time will be avoided when the legal procurator seeks the relative
act and assures himself with the exact data of when the act was actually notified.
MEASURE 79: Availability of various records online: All electoral registers should be
available online at the registry for all judges so that the necessary verification of names and
addresses of persons that must be notified in case of judicial acts. The Electoral
Commission should therefore be obliged by law to provide all the electoral registers online
to the Registrars. The same applies to Malta Financial Services Authority in relation to the
Register of Companies, and records of other corporate bodies, voluntary and cooperative.
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With regards to the identity card number, this should not be protected by the Data
Protection Act and in between the publication of one electoral register and another,
lawyers and legal procurators should have access to a common database to obtain the last
address of the person that needs to be notified with a judicial act.

MEASURE 80: Government Agency or third parties responsible for Notifications and
Executions: One should also investigate the option that the process of notifications of
judicial acts and the execution of precautionary and executive mandates to be vested to a
government agency set up specifically for this purpose. This agency should work hand in
hand with the Public Corporation suggested further down in this Report to be administered
by the Courts. It seems that notification by mail is not giving the desired results. There are
delays by the post office for the pink card to arrive back at the registry and entered in the
acts. With the establishment of this government agency, it would be responsible for each
notification and execution of judicial acts, documents and any other Courts order. This
agency should consider not to make use of the postal services because of the delays it
brings with it and that witness summons are carried out by an usher and not by mail. It
should also be possible for the government to issue licences to third parties who want to
work as process servers. This means that notification may be either made by a government
agency as mentioned above or by third parties who are licenced by law to notify the acts
and execute the judgments under the law. This does not mean that there shouldn‟t be more
improvements to the system used today, but the need for such alternatives as those found in
other countries like England is felt. England's experience shows that the use of alternatives
by the private sector led to improvements in notifications and executions. This agency can
also be the contact point to deal with notifications required according to the European
Regulations and the Hague Conventions, by this, such responsibility of notifications will
no longer be on the Office of the Attorney General but the Office may be asked to give
advice. This means that the agency should have people prepared to distinguish at least
prima facie between what which falls under the European regulations and what doesn‟t.
That means, the agency will not only be a postal entity.

MEASURE 80: Dates and times when Notifications are to be made: The timings for the
notification of judicial acts should be changed to cover between 7.00 am to 7.00 pm as
legal hours and until 10:00 pm after legal hours, although after legal hours there will be no
need for a legal application – a verbal request is sufficient. The verbal request may be
made to the Registrar or the executive officer who must accept it. Notifications may also
be carried out on Saturday, Sunday and public and national holidays and this also without
the requirement of an application and upon a verbal request, provided that the period start
from the subsequent work day. This way, there will be no need for an application so that an
act is notified after legal hours or days as mentioned above. There should be a shift system
that permits this extended notifications system. This is because it is difficult to notify
anyone (except banks and businesses where there is always someone during working
hours), because the majority of the people is working outside their residence at the time of
the notification or execution.
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MEASURE 81: Publishing in daily newspaper for the Purpose of Notification: The
notification by means of a publication in one or more newspaper according to the judge‟s
decision in terms of article 187 (3) of the Code of Organisation and Civil Procedure
should be retained but since it is costly to publish an extract of the act that has to be
notified in one or more newspaper, it should be sufficient to publish a notice in one daily
newspaper containing the name, address and number of identity card (or number of an
official identification document), of the person that has to be notified by a request to
personally collects the judicial act in question from the registry of the Court and, failing to
do so within seven days from the date of publication of the notice, that person is deemed as
notified for the purpose of the law.
MEASURE 82: Section of the Government Gazette in which Notices are published: When
a notification is made through the Government Gazette, this Gazette should also have
another section (same as it has for Bills, Parliament Acts, Legal Notices and Bye-Laws)
which is to be dedicated solely to Court notices (Section E) and will be issued with every
issue of the Government Gazette and which will be available online immediately.
MEASURE 83: Judgments that take long to be published; Unfortunately, very often it
happens that a judge defers a Court case for judgment, but then repeatedly fails to give the
judgment, and this in violation of the obligation that justice should be administered within
reasonable time. When a Court case is left for judgment, it should not be permissible that a
judge continues to defer the Court case for other days, and that judgment is still not given
in those other days. A Court case which is left for judgment shall be rendered within six
months from the last meeting, and it shall be possible that once the Court case is left for
judgment and before the expiry of the term of six months, that a party for one time only
makes an application to request the suspension of the delivery of the judgement for special
reasons that should be recorded in the decree if the Court accords the request. Where the
judge does not give judgment within the time limit of the aforementioned six months, he
will be liable to disciplinary procedures. The six months will start from the date of the final
hearing, or expiry of the deadline for submission of the final note of observations. The
notes must be submitted within a deadline of two months each, so that the judgment will be
given within six months from the expiry of the period of two months for the responsive
note, or from the final hearing if the Court considers that it can accord the parties the
possibility of an oral hearing after the exchange of Notes. The date for the final hearing
should be given on the same day when the faculty for filing of the Notes of Observations is
given, and should in no case exceed two months after the expiry of the final deadline for
submission of the Note of Observations. The Court will be precluded from taking
cognisance of the late note. In the case where a party presents a note late, the Court shall
order its expunction. Where the Court cannot proceed to the judgment as in the case of loss
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of process or lack of insertion of transcript of testimony, the judge concerned should
inform the Chief Justice accordingly and he will be able to obtain a short extension from
him. If for some exceptional reason as in the case of illness, the judgment is not given
within six months time but will be given later, that judgment will not be void but this may
give rise to disciplinary procedures when the delay of judgement is not justified.

MEASURE 84: Decrees that take long to be given: Applications should not take days if
not weeks at the judges‟ chambers for a decree to be given. When there are applications for
maintenance or access, these should not wait for the outcome of mediation before being
enacted. Every decree must be made within fifteen days from the filing of the reply to the
application, or hearing if appropriate. In the event that the Court considers that it should
appoint an expert before, the Court decrees, for example, a social worker or a child
psychologist, then it shall accord a term of not more than two months so that the
designated expert relates, and then the Court will be obliged to give its decree within
fifteen days from the filing of the report. Failure of a judge to give the decree within the
period here mentioned, he should inform the reason for the delay to the Supervision for
Judicial Services Authority, which in turn should consider if the delay is justified or not,
and, if not, inform the Discipline for Judicial Services Authority about this for all actions it
may take against the judge concerned.

MEASURE 85: Copies of Judgments not given with the Reading of the Judged: Many
times it often happens that when a judgment is given, the parties have to wait for days to
take a copy of the judgment that was disposed with their Court case. This is serious
especially in the case of a Court of first instance when there may be the need to appeal
from that judgment. Therfore the Commission is proposing that a copy of every judgment
in civil cases should always be given to the parties at the hearing and, where this is not
possible, up to two days after sentencing. If the judgment is not yet ready due to some
corrections of errors of writing that still needs to be done, the Registrar shall give an
informal photocopy of the judgment that is not yet corrected to the lawyers of the parties so
that the appeal that must to be done within a short period of time is not prejudiced. This
should also apply in the case of criminal Court cases where there is a request for the
suspension of the execution of judgement for the purposes of appeal, except in the case of
judgments of appeal where a copy shall be provided within two working days after
sentencing. With the proposal of the Commission for depenalisation and decriminalisation
of crime, the number of judgments of summary nature will decrease and one must bear in
mind that very few judgments of district summary Court cases that are appealed. An
electronic copy of the judgment shall be posted on the website www.justiceservices.gov.mt
within twenty-four hours from when it is given. Repeated delays for giving judgements
within the established term can give rise to disciplinary procedures. It should also be a
violation of discipline when the Deputy Registrar repeatedly fails to put the judgment
online within the term prescribed above.
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MEASURE 86: Taxation of Court Cases: since consistency is not sufficiently maintained
within taxation and tax problems arise because taxes are not being worked out properly and
have to be corrected, there needs to be a complete uniformity in taxation of cases. It is
being proposed that, as what happened in the past, there will be a section within the
Department of Courts of Justice in charge of the taxation of Court cases only. Also, when
an obvious error in the taxation of a Court case for example, when a Deputy Registrar does
not notice that there was a liquidated amount in the judgment and therefore the appropriate
tax amount is not issued on the basis of that amount, there should be a method for this tax
to be automatically corrected without the need to open a Court case for retaxation. This
section shall also issue the taxes come ceduta and such tax shall be computed without delay
since very often it can be the factor that keeps both parties from reaching an agreement and
that the Court case may be surrendered. ICT should be used so that taxes are
computerised. This system should be developed in a way that the customers may have an
idea of the costs incurred man mano as the Court case is going on.
MEASURE 87: Uniformity of Terms: since there are different terms that unnecessarly
complicate lives, there should be a revision of all the laws, especially of the Code of
Organisation and Civil Procedure and the Criminal Code, but also in special laws, to
ensure that all terms are uniform as much as possible. Even the terms for the replies of
applications pendente lite should, be uniform as much as possible. This Commission is of
the opinion that five working days are suitable for this purpose – it is always the faculty of
the Court to abbreviate terms if there is a valid and serious reason for this.
If there is going to be an appeal from a decision of a public authority or tribunal or Court,
the term of appeal should be of thirty days subject to when the term may be abbreviated in
accordance with the law. In this case, when the term is one imposed by the judge and is
that of less than five days, it should be useful and not running days. With more uniformity
in terms, there will be less chance of errors, there will be less confusion and more acts will
be saved from being declared fuori termine. This should also apply to Courts and tribunals
of criminal nature.
Exemption from Professional Secrecy and of Banking: since the professional and banking
secrecy is sometimes used to hinder the fair administration of justice, especially where the
requested documents pertain solely to the parties in the lawsuit, the Commission is making
a number of recommendations on professional and banking secrecy:
MEASURE 88: Automatic authorisation for the production of banking and finance
information about litigants in civil court cases: While the Commission is not
recommending any changes for the secret of confession or the professional secret of
lawyers and legal procurators,
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on the other hand the Commission feels that in the case of banking secrecy it is necessary
that there be a provision in the law to authorise the banks and the financial institutions
to testify and provide banking and financial documents of the parties within the Court case.
In this case, the production of this banking and financial information should be subject to a
general waiver in the decree that appoints the Court case for hearing, and therefore a
decree is to be given at the very beginning when the Court case is appointed. This general
waiver is to be granted only in respect of property of the parties concerned and, subject to
what is stated in the following measure, and not extended to third parties property. If such
a general waiver is not given, it should be sought. This measure as well as the three
subsequent measures, should also apply to telecommunications operators.
MEASURE 89: Banking and financial information, or otherwise sensitive effecting third
parties: Of course if the information being sought concerns third parties, then that is
another matter and banking and financial secrecy, as well as that binding
telecommunications service providers, should be removed only by an expressed order of
the judge whenever he thinks that this should be the case for the best instruction of the
Court case.
MEASURE 90: How to produce banking, financial and personal information: Such
information may be exhibited by means of an affidavit or a sworn note and there will be no
need to produce the representatives of banks and financial institutions in Court simply to
present some documents and other information about the assets of the parties. The same
provision also applies to Government departments such as those of Income Tax and VAT.
MEASURE 91: How banking, financial and personal information should be kept: When
information such as the aforesaid namely banking and/or financial, or by the
telecommunications service providers is given, that information should be kept in a sealed
envelope and be accessible only to the parties and their lawyers and legal procurators, and
not for the public. The same also applies in the case of any document covered by the Data
Protection Act, Chapter 440 of the Laws of Malta. The judge must be authorised to order
the production of that document. But other third persons extraneous to the Court case
should not have access to it.
MEASURE 92: Authenticity of documents and records of public notaries: In the case of
public notaries, they should not be automatically summoned to Court so that according to
article 629 (c) of the Code of Organisation and Civil Procedure Chapter 12 of the Laws of
Malta, to prove the authenticity of acts and their records, unless the Court is not of the
opinion that such summon of public notaries is needed. In the case of such documents that
nowadays must be confirmed under oath by somebody, the rule should be reversed in the
sense that a person should be producible to testify about the authenticity of only those
documents that raise doubts about their authenticity - for example, in the case of insurance
certificates, trade licences and copies of documents issued by the MFSA.
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Mediation: since mediation is a very effective tool in the hands of the judiciary to resolve
Court cases without the need for them to be decided by the judges, there is the need of
more frequent application for this tool of case management. In fact, mediation is hardly
being used by the judiciary except for when it is mandatory as in the case of the Family
Court. The Commission will be dealing with the Family Court further down in this Report,
but all it is going to say here about the Family Court is that the sequence of the procedure
before this Court shall remain unchanged with regards to mediation. If the other Court
cases are also sent to mediation, a number of them may be resolved at an early stage of the
proceedings without the need of appearing before a judge. Mediation therefore helps to
reduce the number of pending Court cases before Judges and it is a very good tool of
case management. The Commission‟s proposals on mediation are the following:

MEASURE 93: How to start a mediation: After the pleadings are closed, the Court case
should be assigned to the Jurist so that before the pre-trial hearing, he writes to the parties
inviting them to state, even by a simple Note, if they want to go to the mediation stage by
the Malta Mediation Centre with the aim to reaching an amicable settlement between the
parties, so that there will be no need for further proceedings. In case of the affirmative,
mediation may be held within one month unless the parties, by agreement, fail to extend
this process by a maximum of a further one month. Naturally, mediation should not be
made in the case of constitutional and conventional matters, and in the case of urgent Court
cases where the urgency is determined by a decree of the competent Court.
MEASURE 94: When mediation fails: If the mediation fails then the pre-trial hearing will
be made and after the Court case will be placed on the list of Court cases of the judge,
when the Court case is not urgent or one that cannot be mediated according to the decision
of the judge to whom the Court case is assigned.
MEASURE 95: When the mediation has already been carried out: In the event that before
filing the Court case the parties had already made mediation infront of the Malta Mediation
Centre, the Jurist shall immediately move to the pre-trial hearing.
MEASURE 96: Extension of a mediation to other tribunals: It should be seriously
considered that mediation should be extended to other tribunals (and no longer be limited
to Courts) such as tribunals governing the rent, leases, employment and others.
MEASURE 97: Benefits of mediation: Certainly, mediation can serve as an alternative tool
to expedite the litigation. For example, in England, when the mediation was voluntary,
there were only 160 Court cases out of 4500 that went before a mediator. In Malta, where
the situation is much worse despite of the appropriate infrastructure for a Court case to be
mediated already exists: from the information that the Commission received from the
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Registrar of the Malta Mediation Centre, from 2004 to 2012 there were only 24 Court
cases that were sent for mediation and these came only from one Judge, that is three cases
per year. This is a ridiculous amount that does not merit that the country has a mediation
structure! Mediation is a very effective means to reduce civil and commercial cases from
the Judiciary and simultaneously contribute for the reduction of costs and drastically
reduce delays because there will be no need to go for the pre-trial hearing by the Jurist and
the hearing of the Court case by the judge. Although the Commission is not recommending
that mediation is to be mandatory, the parties shall be encouraged to resort to it as much as
possible because it is in their own interest.
Better Use of Information Technology: Since information technology has great benefits to
expedite the judiciary proceedings, the Commission sees that there is much more room for
the use of this technology and therefore it should be used for these purposes.
MEASURE 98: Use of electronic mail for the filing of documents and pleadings: For
pleadings and other legal documents to be submitted by mail electronic (e-mail) or by a
transactional website subject to necessary security measures, which are foolproof from
hacking and tampering and that give an instantaneous receipt. The Commission
understands that if we go for notification through the electronic mail, it will involve a
radical change and therefore it must be ensured that it is technically possible to prove that
the notification was actually held by electronic mail. Since this is a technical matter that
goes beyond the competence of this Commission, it is being suggested that a study should
be carried out by technical people competent in information technology about the viability
or not, of electronic mail as a primary means of notification in the judiciary process.
MEASURE 99: Payments via the internet: the payment for filing papers and legal
documents can be made through a transactional website.
MEASURE 100: Remote access to the file: For lawyers and legal procurators to have
electronic remote access to the files of civil Court cases from the comfort of their office. In
this way the processes need not be given in hand and therefore there will be a drastic
decrease of the possibility of being stolen, torn or lost. Even the parties may be provided
with a user name and password to enable them to access to their case only. In the case of
criminal Court cases, electronic access is to be administered only according to the
provisions of the Criminal Code, that is the parties and their lawyers/legal procurators.
MEASURE 101: Recording by audio-visual means: For criminal proceedings, testimonies
are to be recorded by audio-visual means, so that if the witness dies, escapes or may not be
produced in trials or other proceedings, the testimony given for example during a
compilation or before the General Prosecutor (this Report is suggesting further down, that
he should perform the function what today is the Inquiring Magistrate) can be produced –
after having made the necessary amendments to the Criminal Code - during the trial or
before the Court of Magistrates as a Court of Criminal Judicature.
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MEASURE 102: Notice of Court orders etc. by electronic mail: For reports of technical
experts, decrees and other provisions and those of Jurists, to be notified to the parties and
their laywers via e-mail, whereby a notification receipt is also given.
MEASURE 103: Details to be included in the original application for the purpose of an
electronic notification: One may consider a scenario where as much as possible every
notification should be made via e-mail and that only in an exceptional case a notification
should continue to be made by post or usher or by the other means provided in the Code of
Organisation and Civil Procedure. For this to be done, in the original application, and in
the reply to the same original application an e-mail address of where the subsequent
notifications should be made together with a postal address if no e-mail address is available
should be included. Its up to the party that changes the address/es to notify the register and
all other parties of such changes. A party who has no e-mail address or does not know how
to use electronic mail may exempt itself from electronic notifications if an oath to confirm
this is taken. But all this is subject to a technical study on the use of electronic systems for
the purpose of notification, as also mentioned above with regards to the filing of judicial
acts.
MEASURE 104: Electronic Notification of a deferral: In the event that a Court case is
going to be deferred, the parties will be informed of this via text message, that is by means
of SMS as soon as a deferral is made. Mobile number of the parties, their lawyers and their
legal procurators should be included in the original application. In this regard, the
Commission notes that the Court administration finalised three projects of great utility for
the users of judicial services namely: (a) notice of deferrals of hearings via SMS, which
notification shall also be made to the parties involved; (b) providing copies of decrees via
e-mail, and (c) transcript of testimony sent by e-mail (see DOI Press Release 2372 of 25
October 2013).
MEASURE 105: Database of persons involved in the criminal judicial process: A
database on persons involved in the judicial criminal process covering information from
the date the person had been arrested and interrogated by the Police or the General
Prosecutor, until the date of conviction in case of guilty judgement should be kept. Certain
parts of this database should be accessible to those taking care of these persons, including
voluntary organisations working in this field to help them rehabilitate from particular
addictions (such as drugs, alcohol, etc.) and other problems (lack of residence when
leaving prison; lack of employment, etc.). Therefore a Common Offender Database should
be set up. This database should at least also have the names of accused persons and the
date of judgment so that one can have a source of trail of information on the judgment in
question. This part of the information also applies to judgments given in the criminal field,
it should be
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accessible to lawyers and legal procurators subject to the Protection of Data Act. This
applies mainly to district Court cases and other criminal Court cases of summary nature
that have not been appealed, where upon, with the current system, it is very difficult to
look to obtain the information needed to access the relative judgment. Such database shall
be retained for the sake of promptitude for government entities concerned in the
administration of justice but not accessible to third parties.
MEASURE 106: Integrated computer system: To have sharing of information amongst
law enforcement agencies, there should be an integrated computerised system where
certain government entities would have access to the electronic databases where
information sharing between these entities would be possible. For instance, the Police
should give electronic access of their data regarding conducts to the General Prosecuto;
the crimes reports which the Police send to the General Prosecutor should be kept in a
database by the Police, with access granted to the General Prosecutor and his staff. The
judiciary should not have access to this database in view of the principle that the judge
must only rely on the results arising from the pleadings. With regards to the conduct of a
person, the criminal record of the accused should be available to the Court and the parties,
even in the integrated computerised system, since it is not the first time that during the
criminal proceedings the prosecution and the courts ask for updated criminal records of the
accused so that one would be able to regulate himself better on the refractory character or
otherwise of the accused.
MEASURE 107: Communication between the Courts on different Islands: Acts and
processes between the Courts of Malta and of Gozo to be sent by electronic mail.
MEASURE 108: Technology that helps persons with disabilities enjoy equal rights on
legal capacity: to ensure the right inscribed in article 12 of the UN Convention on the
Rights of Persons with Disability - which convention was ratified by Malta in 2012 - the
Commission proposes that for persons with disabilities to have the same recognition before
the law, and to enjoy legal capacity on an equal basis with others, better use of information
technology should be made by:
• in relation to persons with intellectual disabilities being arrainged to Court or
as witnesses, a video conferencing system as done with regards to children;
• visually impaired or hearing-impaired persons to have access to the reading of
the judgments and processes that concerns them directly;
• in the case of notification of judicial act, this must be done in an accessable
way for the person with the disability concerned, especially for hearingimpaired persons or visual-impaired persons;
• that the aforesaid measures and other measures that provide access to justice to
disabled persons shall be implemented after consultation with the National
Commission for Persons with Disabilities.

84

MEASURE 109: The Affidavit: The affidavit can be used properly, as used nowadays in
criminal procecdings by doctors, police and civil service. The affidavit can also be used by
banks and financial institutions or by telecommunications sector, when they exhibit
documents. Because the use of affidavit can be abused, the Courts should as much as
possible listen to testimonies viva voce except in the cases already provided by law as in
the case of police, doctors, etc., or in cases being proposed in this Report, as banking
testimonies or of telecommunications services providers. For other witnesses, the rule
should be that a testimony is heard viva voce, although there may be exceptional cases
where a testimony is given by affidavit. It should be the judge that directs which testimony
should be taken by affidavit on contested points, and which must be heard viva voce.
MEASURE 110: Enumerated paragraphs in the judicial act: It is necessary that the
Minister responsible for Justice is empowered to make regulations about: (a) how an
affidavit should be prepared and numbered to facilitate reference to it, especially in case of
cross-examination, (b) what it should include (c) to regulate its length not to include
material that is not relevant and concerning the Court case or proceedings presented in it,
or utterly long and (d) adding penalties for irrelevant material in an affidavit or where there
is oral testimony instead of witnesses. If the affidavit is not drawn by using enumerated
paragraphs, the judge shall order the expunging of the affidavit and give it time in which
the affidavit should be filed with enumerated paragraphs. What is said for the affidavit
regarding its enumeration, paragraph by paragraph, shall apply to every original
application and for every reply to an original application as well as for every appeal before
any Court and tribunal, and to reply to an appeal that is presented in every Court and
tribunal. Even in these cases, the judge should give term for when a judicial act is to be
replaced by one that is numbered as mentioned above.
MEASURE 111: Expungation of the affidavit in the absence of cross-examination: In the
case when a witness does not appear without a sufficient reason for cross-examination
when requested to do so, the affidavit must be expunged. The obligation of producing the
person that made an affidavit for the purpose of cross-examination should be of who filed
the affidavit and not the counter part.

MEASURE 112: The oath may be administered by a lawyer: It should also be possible
that a lawyer administers the oath to the deponent who has made an affidavit and before
administering the oath, the lawyer explains to the same deponent the contents of that
affidavit. In the affidavit itself the deponent shall make a statement to the effect that the
contents of the affidavit was explained to him by the lawyer who took the affidavit and
administered the oath.
MEASURE 113: Extension of the class action: when the class action was introduced into
the Maltese legal system through the Collective Proceedings Act, Chapter 520 of the Laws
of Malta, this action was limited in its scope to certain types of cases mentioned therein.
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The Commission considers that the class action should not remain limited as it is today, but
this procedure should be open to any form of Court case that may be instituted on a
collective basis.
Warrant for Summoning of witnesses and/or to bring forward documents: The following is
being proposed with regards to the warrant for summoning of a witness and/or to bring
documents.
MEASURE 114: Witnesses on the list of witnesses are to be summoned by the
authorisation of the Registrar: Proceedings may be accelerated when it comes to
summoning of witnesses, when a person is going to be summoned, the warrant of
summoning of a witness and/or to bring documents shall be issued under the signature of
the Registrar or his delegate such as Deputy Registrar of the registry provided that the
name of the witness is on the list of witnesses and the judge had not ruled out that person
to be summoned. The form for the summoning of witness and/or to bring documents is to
be amended accordingly.
MEASURE 115: Undeclared testimony: If there are any undeclared testimony then only in
that case the judge is to decide whether this should be produced or not.
MEASURE 116: Penalty for when a witness fails to appear in Court: The Code of
Organisation and Civil Procedure and Criminal Code shall provide for a mandatory penalty
of €500 if the case of a summoned witness, not appearing in court when called. This fine
can not be waived except in case of major force such as when a witness is precluded from
appearing because of serious reasons like death in the family, illness duly certified by a
doctor under oath or travel planned and paid prior to the hearing itself.
MEASURE 117 : Time in which a witness is summoned: a witness should be summoned at
least three weeks before the hearing but, in criminal matters, such a term may be lowered
to four days.
MEASURE 118: In case of a deferment by the Court, the costs shall be borne by
Registrar: When there is a deferment by the Court, none of the parties should be asked to
pay again for a new summon. Such summon shall be at the expense of the Registrar.
MEASURE 119: Procedure of Disclosure: since the procedure of disclosure is not used in
a way it can help to speed up Court cases, the procedure of disclosure should be introduced
-during the pre-trial hearing stage - so that it will not be possible, for a party to produce a
proof at the last moment of which the other party has no clue and has little chance to
contradict it, except in the case where the party had become aware of the fact or any
document in the course of the hearings. In this way none of either parties will try to abuse
of the judiciary process to shock the other part with a surprise of this kind.
MEASURE 120: No nullity can be raised in the compilation: An amendment should be
introduced to the criminal sector in the sense that no nullity can be raised in the
compilation, and no nullity can be raised on any default unless an important testimony for
defence was hidden from the prosecution. Each nullity must be remediable or ex officio by
the Court of Magistrates or at the request of the General Prosecutor or the Defence.
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Sworn Application: there are certain procedures that are bringing many people to the
Court‟s registry and which one can do without their presence. For example, article 815 of
the Code of Organisation and Civil Procedure, request for a retraction before a Court of
first instance is done by a sworn application while in the case of a request for a retraction
in a Court of second degree, no application is made under oath. The Commission is
therefore of the opinion that there can be amendments in the law aimed at removing these
unnecessary procedures. A typical case is when the law requires that a person swears an
application to be able to open a Court case, when in practice, a sworn application is of no
probative added value in civil procedures, taking into consideration the fact that usually the
party is brought up to give testimony under oath and that usually Courts rely more on
evidence given viva voce or by affidavit rather then by a sworn application. With the
abolition of the oath there will also be a decrease in the need of a member of the public to
lose a working day to simply go to the register to swear an application, when it is not
necessarilly useful to the judicial process. Also, there are a number of other applications
that do not require to be sworn, amongst which the application for opening a Court case of
a constitutional nature, the Court case concerning human rights, a Court notice in the
inferior Courts, application before the Revising Magistrate, etc. and therefore the removal
of the oath for the filing of an original act will also bring more uniformity. Therefore the
following is being proposed.
MEASURE 121: An original application should not be sworn: Subject to the exceptions
mentioned below, for the sake of uniformity, no original application shall be sworn. The
laywer or legal procurator should declare that he explained to the client the content of
every original act or reply to the original act, including the counter-claim case and such
declaration shall also be written down in the above mentioned acts and signed by the
lawyer or legal procurator.
The only exceptions to what has been stated here shall be the following cases: • official letter according to article 166A of the Code of Organisation and Civil
Procedure shall continue to be sworn given that this eventually could lead to an
executive title without any other judiciary intervention;
• the precautionary acts shall continue to be sworn, and
• those applications where the judge orders that they should be sworn.
MEASURE 122: Suspended Acts in the Register or archive of the Civil Courts: because a
lot of time is being wasted to produce what the Court already has access to (for example
suspended acts in the registry and archive of the Civil Courts, official publications such as
the electoral register and such as the Government Gazette), there shall be no need for their
proof once they are available to the Court.
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This is because the judge can easily take cognisance of official letters, judicial protests,
decrees, provisions, verbal orders, mandates and judgments which are deposited in the
registry or in the archive of the civil Courts. There should be no need to produce authentic
copies of such acts, decrees, sentences, etc., at an extra cost. However, if the Registrar, for
one reason or another, does not succeed detect this document he should inform the party
that is entitled to submit evidence about this, and as well as the Court, so that from its part,
establish a short and peremptory term to the party to present the judicial act in question.
MEASURE 123: Clarity in action: since it is not the first time that a Court case is
instituted without citing the articles of the law or the principles of rights on which that
Court case is being initiated, it is not the first time that one reads a judgment and cannot
tell exactly under which article of the law or principle of right that Court case or those
proceedings were instituted, let alone decided. For example, sometimes there are Court
cases against the Government and it is unclear whether that is a Court case for judiciary
investigation according to article 469A of the Code of Organisation and Civil Procedure or
whether it is a Court case of lesion of human rights, or if it is a Court case for damages, or
a Court case of a declaratory nature, etc. To have clarity of action at all times and therefore
the Court case may be classified better and managed with the due speed, it should always
be clearly stated which article of the law or the principle of right or on which bases the
Court case has been instituted. If the articles of the law or principles of right are not cited it
must be explicitly stated that no reference is made to a particular set of law or any principle
of law but instead a reference to the case law that is a new remedy or custom it is intended,
or another source of right that the plaintiff is relying upon. While the lack of quotation of
the article of law or principle of right should never lead to the nullity of the original
application, during the pre-trial hearing the Jurist is to ensure that this article of the law or
principle of right is clearly identified for the best procedural economy. There should
therefore be possible to make the correction due to this effect in the original application on
the lines of what was said above under the heading “correction to the acts and in scripts”.
What is being suggested by the Commission in this measure is not intended, and should not
be construed, to create new cause for the nullity of the act.

MEASURE 124: Assignment of Cases: since the assignment of duties of judges could be
better used as a tool of case management, the Commission agrees that the assignment of
duties of judges should continue to be made by the President of Malta on the advice of the
Chief Justice, after consultation with the bank of Judges and Magistrates, as appropriate.
Court cases should continue to be assigned according to the subject matter. In this way the
Executive should never be involved in the assignment of duties of judges. The Commission
is of the opinion that for a better organisation of assignment of duties of judges, there
should be a rotation system amongst judges where a judge makes four years hearing Court
cases in the same section of the Court but when this period expires, he moves on to
another four years period, hearing Court cases of a different nature. However, when this
rotation is going to take place: -
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• the judge that started hearing the case must continue to hear it until judgment is
given, and this in order to avoid unnecessary movement of Court cases between a
judge and another;
• in the last year before the rotation, the judge should not be assigned new Court
cases on the same matter he has been deciding till then, but be should be assigned
cases on the matter which he will start working on after the rotation.
MEASURE 125: The Retrial: Since the institute of retrial is an extraordinary one, a retrial
should not serve as a means of excessive delays. Therefore, the Code of Organisation and
Civil Procedure should be amended to provide that before a retrial, an application should
be made to seek permission for leave of court if the retrial can be made or not. This must
be done within thirty days according to the several hypotheses that are listed in article 818
of the Code of Organisation and Civil Procedure. The application shall be notified to the
counterpart who will have thirty days time to reply, while the Court will then have thirty
days time from the filing of the reply or the expiry of term from the filing of the reply to
decide whether to grant leave of court or not. The decision on the leave of court is granted
by means of a decree. There shall be no appeal in both instances.
• When a retrial is sought at the First Instance, it should not be the same judge that
gave the first judgement to grant or deny the Court‟s permit, but the judge of the
acts. When a retrial is sought at an appeals stage, it should not be the same judges
who gave the judgment of the second instance to decide on the permission of the
Court, but a different composition of that Court;
• If the Court accepts the retrial, the party seeking the retrial shall have a thirty days
term to present the case for retrial.
MEASURE 126: Reappointment of sale by auction: When there is a need for a sale by
auction to be reappointed, the reappointment should be done, even by a verbal request of
the creditor, the Registrar may proceed for an ex novo appointment of the sale by auction
without the authorisation of the Court in that sense.
MEASURE 127: Transportation of proceedings between the registry and judge’s
chamber: It is not the first time that the proceedings are held at the judge‟s secret chamber
for several days, either before or after the sittings in a way that the processes are not
available. Unless the processes are scanned and made available electronically, when the
lawyer, legal procurator or a party requests to see the process, that person should ask the
clerk at the registry of the judge concerned to make the process accessible at the registry.
That process should be available within twenty-four useful hours.
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MEASURE 128: Terms: When a decree ordering the notification of an application with a
twenty-four hours term for a reply which was notified on a Friday, the reply can be
presented up to another twenty-four working hours after expiry of the period prescribed in
the decree, unless there is a term abbreviation. This measure should also apply when the
decree is notified on the eve of a public holiday. Terms given in a decree should always be
considered as working days, unless the contrary is not specifically expressed by the judge.

MEASURE 129: Deferrals agreed between lawyers or legal procurators of the parties:
very often deferrals are requested by the lawyer, in the interest of the party in the Court
case that, for courtesy reasons amongst lawyers, this is not opposed by the defender of the
counter party and the Court is faced with agreement between the parties on a request for
deferral that might not be objectively justified. It is therefore necessary that there be
greater responsibility from the lawyers and the legal procurators‟ side about similar claims
which must be substantiated and made only on inevitable cases, even through amendments
in the Code of Ethics of Lawyers and Legal Procurators. On the other hand, since it is the
judge and not the lawyers or legal procurators that manage the Court cases it still remains
at the discretion of the judge whether he accommodates such deferral, even if requested
and agreed jointly between the lawyers or legal procurators.

MEASURE 130: Ex tempore judgments: it is the practice, especially in district criminal
Court cases, that the Courts resorts to ex tempore judgments. While this procedure is
intended to speed up proceedings and when used properly it is a benefit to a quick
administration of justice, it is important that when an ex tempore judgment is given it is
motivated according to the provisions of article 218 of the Code of Organisation and Civil
Procedure, even if the reasons for the judge are brief.
MEASURE 131: Extensions of executive acts: because the validity of judgements is short
and there is the need that these are postponed from time to time, article 258 of the Code of
Organisation and Civil Procedure should be amended to the effect that a judgment must
always remain enforceable for a period of thirty years without the need for any procedure
for its extension provided that if the executor tries to execute that judgment when it has
already been executed even in parte, and the creditor is satisfied, the executed shall have
the right of action against the executor to stop that execution against the executor, even in
parte and also requests damages.

MEASURE 132 Special procedure in respect of non opposed claims: nowadays article
166A of the Code of Organisation and Civil Procedure provides for a special procedure in
respect of non opposed claims. The value of debt that can be collected by this procedure is
that of up to € 23,293.73. However this debt must be certain, liquid and due. Between 2005
to 2012, 28 806 official letters were submitted in accordance to article 166A. In the same
years there was, 4152 opposing replies. Letters that were rendered as executive during the
same time amonunted to 11 587. There was another 4454 letters that were waiting to be
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rendered as executive and 8613 letters with a negative referral. According to article 166A
(1), the Minister for Justice may review the amount of credit to which this procedure
applies. This special procedure worked well and contributed to the fastness of those
procedures di facile spedizione, and it also appears that debtors were challenging this
procedure in adequate cases. Therefore the Commission is recommending in the best
interest of speediness in procedures that the Minister for Justice shall review the amount
for which one can apply this procedure that has been established since 2005. Since eight
years have passed since this amount was established, the Commission is recommending to
the Minister to revise that amount to €50,000.

The Commission also recommends that the prescribed procedure in article 57 of Chapter
65 of the Laws of Malta should be in line with that set out in article 166A of Chapter 12.
At present, when the special procedure indicated in Cap. 65 and the debtor wishes to
contest the credit claimed, he would have to proceed by a Court case before the Court of
Magistrates. The Commission proposes that this opposition may be done by the
respondent filing a note in the records of the letter presented by the Transport Authority
itself, and therefore it no longer lies on the respondent that proposes action against the
Transport Authority when he objects to the notice to pay every amount that the Authority
asks him to pay according to the said article. This proposal is being made to avoid the
reverse of the burden of proof from the Authority on the respondent.
MEASURE 133: Increase in jurisdiction of the Court of Magistrates (sede ċivili) and the
Small Claims Tribunal: it is also being suggested that there will be an increase in
jurisdiction of the Court of Magistrates from € 11,646.87c to € 50,000 and an increase in
jurisdiction of the Small Claims Tribunal from € 3,494.06c to € 10,000. As a transitional
amendment to pending Court cases, it is suggested that, as in the case of new Court cases,
those pending Court cases which have not yet been appointed, should be transferred to the
competent Court while those Court cases already appointed and began to be heard should
remain before the Court that is cognisant of them.
MEASURE 134: Fast track for special Court cases that halt a project of major national
value or where there is risk of losing funds, especially foreign ones: it may happen that
some funds cannot be used due to proceedings in Court or before any appeals tribunal with
the danger of halting a national project, or the loss of foreign funds. In this case, in the
public interest, it should be possible that these types of cases that halt such projects are
fast-tracked and treated with due urgency. There will be the need of an amendment in the
Public Contracts Regulations so that the jurist will be able to instantly identify these Court
cases and immediately refer them to the Court of Appeal.
MEASURE 135: Lis alibi pendens: it is not the first time that a Court case has already been
presented before a judge and another that is substantially similar between the same parties,
is registered but it is assigned to another judge, and the first judge does not accept the
second Court case or asks for an application to be made before him or before the other
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judge to decide who from these judges will hear that Court case. The principle should be
clear that the second Court case must be also heard by the judge hearing the first Court
case without the need of further formalities. After the second judge ascertains himself that
that Court case is substantially similar to the first Court case and that it concerns the same
parties and that there exists another Court case before another judge, the second judge by
means of a decree registered during the sitting or in chamber if he has this information
before the hearing, refers the second Court case for hearing before the first judge. In the
original application there must be a note to attract the attention of the Registrar about the
connection of Court cases, but if the Court is of the opinion that this is a case of forum
shopping and not of connection of Court cases, it should give the appropriate provision by
sending the acts back to the Registrar to assign the Court case to who is next in turn. This
requires an amendment to article 792 of the Code of Organisation and Civil Procedure so
that the words “on the same item”, to read “on substantially similar item”. Occasionally it
also happens that the lis alibi pendens is between a Court and a tribunal. In this last case,
the law should provide that if two Court cases on the same merit and between the same
parties are pending before a Court and a tribunal respectively, the tribunal shall remit the
Court case that was brought before the Court that is hearing the Court case. The same
should apply between inferior and superior Courts, so that related Court cases are always
concurrently heard by the most superior Court. In this way duplication of procedures and
unnecessary delays are avoided.
MEASURE 136: Non cumul: it should be possible that in the same Court case an action
for damages ex contractu and for damages ex delicto could be made. This point is already
codified in the draft law on Administrative Code.
MEASURE 137: Judicial interest, collective interests and diffused interest: always subject
to article 116 of the Constitution of Malta, although in the Code of Organisation and Civil
Procedure there is no explicit provision that regulates the judicial interest, and this doctrine
is the product of case law, for the purpose of clarity, the doctrine of judicial interest should
be codified in the Code of Organisation and Civil Procedure. This code should be updated
to also recognise, the judicial interest, the collective interest and the diffused interest. The
collective interest is that which belongs to an entity that is an identified or identifiable
social structure organised to work in favour of the protection of collective rights, whereas
the diffused interest is correlated with those entities that have a collective interest but they
are not organised.
MEASURE 138: Challenge/abstention: there should be added as another base of
challenge or abstention in article 734 of the Code of Organisation and Civil Procedure the
following:
• in case of friendship between the judge and the party appearing before him,
or maybe even if such friendship is between the party and a family member of the
judge, in a way that may raise suspicion that proper justice cannot be made:
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• where the independence of the judge may be put in doubt same as when a
judge has a conflict of interest or there is reasonable doubt about the independence
of that judge;
• where relatives of the judge up to the third degree will be examined in a course at
the University of Malta, and the lawyer or a party of a Court case he is presiding is
a member of the examiners board of his relatives;
• where there is a kinship between the judge and his relatives up to the third degree
and that someone from the legal office of the aforementioned relatives appears
before that judge;
• where there is a reason for abstention of a judge under article 734 (1) (f) and (g),
these abstention rules shall be extended to anyone who is a partner or member of
the law firm of that lawyer;
• reasons for abstention or challenge in terms of Section 734 of Cap. 12 should be
extended because, in a small country such as Malta, and in circumstances where
there is an increase in Tribunals with part-time judges who also still have a private
practice, these are no longer sufficient. Thus, for example, a judge of the Small
Claims Tribunal or arbitrator in Arbitration proceedings shall abstain if one of the
parties is his client (despite of the fact that he would have never given advice about
the substantive issue of proceedings). Even so, an arbitrator shall abstain when one
of the parties that appear before him is assured with an insurance company that is a
client of the arbitrator, once again, even if he never gave advice about the
substantive issue of proceedings. The same shall apply to the part-time jurist who
should not defend Court cases before the judges that he works with as jurist.
MEASURE 139: Remission of Court cases from Court and Court tribunal or other
tribunal: when a Court or tribunal declares itself as incompetent, it shall do this and at the
same time remit the same acts to the Court or to the competent tribunal, and not give a
decision by rejecting the request. In this way there will be no need to open new
proceedings before the Court or competent tribunal. Obviously, this must be done without
prejudice to any other exception that was drawn up by the defendant or respondent and for
the adjustment of the registry fee if this is the case. Such remission shall be final and
cannot be appealed. In the case where the second court or tribunal declares that they are
also not competent, the file must be sent to the Court of Appeal for it to decide which
Court or tribunal shall hear that case. The Court of Appeal shall decide these cases
urgently.
Towards Simplification of Criminal Procedure:
MEASURE 140 : The lack of formalities in criminal proceedings: the rigidity in the
criminal process has not been totaly removed yet. Although it is true that article 175 of the
Code of Organisation and Civil Procedure was made applicable for criminal proceedings
through an amendment introduced in article 520 of the Code Criminal by Act XXII of
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2005, there are still some formalities in the penal camp. The Commission considers that
this should be avoided as much as possible for procedures to be saved.

MEASURE 141: Provision of evidence more than once: it often happens that a witness
testifies before the Inquiring Magistrate, during a compilation and before the jurors. This
procedure is causing unnecessary delays.
MEASURE 142: Court Cases that are decided by a Magistrate: court cases of which the
penalty is imprisonment of less than twelve years, and that finds a reply in the degrees
according to article 31 (1) (b) of the Criminal Code, they should be heard and decided by a
Magistrate. Hence, when the penalty for the offence is that of under twelve years
imprisonment, there will be no need to make a compilation, provided that the Court case is
governed by means of summary procedure from the start. The compilation should only be
made when the penalty of imprisonment exceeds twelve years. When the penalty is of
under twelve years of imprisonment, the prosecution will have the right to change or add
other charges before closing his evidence. If the prosecution is to change the indictment
and adds the penalty for over twelve years, the Magistrate's Court of Criminal Judicature
must convert itself to a Court of Magistrates as a Court of Inquiry.
MEASURE 143: Court cases that are decided by a Judge: Court cases that their penalty is
imprisonment of between twelve years and life imprisonment shall be heard and decided
by the Criminal Court, following a compilation by the Court of Magistrates as a Court of
Inquiry.
MEASURE 144: Accused acquitted due to a clerical error: sometimes it happens that an
accused is freed because of a clerical error of an erroneous detail in the charge or acts of
the charge. For example, if the time in which or the place of the offence were wrongly
listed in the accusation or indictment although the substance of the evidence would result
in the exact time and place of when and where the offence was committed. This gives rise
to public perception of injustice. No person shall be released due to a clerical error like
this, because otherwise, no justice is being made. Therefore it should a distinguished
between changes in the indictment which change the nature of the legal charge (where the
article of law on which the charge is based, and therefore totally changed the nature of the
charge as in the case of the offence of manslaughter for the crime of murder) and changes
in factual circumstances of the case such as, for example, the change in time or day of
when the offence was committed or the place where the offence was committed. Where
there is a change in factual circumstances, this should not be considered as a change in the
indictment and the accused does not have to give himself by a notification or the Court
case has to restart again.
MEASURE 145: the concept of ne bis in idem: one must also consider those cases where
the accused is acquitted and is once again arrainged in Court charged with a criminal
offence similar to the one he had been acquitted because of a factual error in the indictment
as mentioned above (example, in the first indictment, the time or place where the offence is
wrongly stated in the indictment). For one to properly clarify the concept of ne bis in idem,
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reference is being made to Article 4 of Protocol 7 of the European Convention of Human
Rights (that, today, is embodied in the First Schedule to the European Convention Act,
Chapter 319 of the Laws of Malta), which while it incorporates the fundamental principle
of criminal law of bis in idem it should incorporate in the Criminal Code this right as well
as the two qualifications made to it in the same Article 4 of Protocol 7 namely when there
is evidence of a new facts or new facts that have just been found and when there is a
fundamental flaw in the first procedures that could effect the decision of the Court case.
Error of material circumstances actus reus in the charge or in the act of indictment it
should be deemed as a fundamental defect.

MEASURE 146: Discretion of the Attorney General to where a Criminal Court case
should be heard: The Attorney General's discretion to decide before which court an
accused person should be judged, as in the case of drug trafficking, money laundering and
gambling is creating disproportionality in the penalties like when persons charged with the
same offence but given a different punishment because the Court cases were heard before
different Courts of criminal jurisdiction. Even the European Court of Human Rights
condemned this practice as violation of human rights (see recent Camilleri vs. Malta,
application number 42931/10, 27.05.2013). So this discretion should be removed and
instead the provisions of the Criminal Code should apply to all other crimes. Therefore the
Commission suggests that since the entity and the gravity of the offences mentioned above
varies, for the purpose of certainty it must be the law itself that determines which Court of
criminal jurisdiction is competent to hear such Court cases.
MEASURE 147: Deferments that delay the criminal process: At present the deferments
requested by the Attorney General are at times spread over a number of years and this
contributes to the prolongment of the crinimal process, sometimes unreasonably. It also
happens that the Court would have made only one sitting at the given time when it could
have made further sittings. While it is intuitive that when the case goes to Court, it is not
necessary that the Prosecution have identified all its witnesses, or that they have to be all
produced in a single sitting, nor is it acceptable that evidences are collected little by little,
in a most disjointed way, over a period of months or years because the prosecutor identifies
the witnesses one by one. Therefore, the Commission is of the opinion that the Criminal
Code should provide that, in Court cases where the penalty exceeds twelve years
inprisonment and therefore requires a compilation, the General Prosecutor will be entitled
to up to nine months so that during this period the compilation is carried out, all
deferments needed are to be requested, and also issue the indictment. When a deferment is
made, a specific date for deferral is to be given to avoid the need for the charged and/or the
parte civile, to be notified again.
MEASURE 148: Separation of the Functions of the Attorney General: Since todate, the
Attorney General wears many hats, from those of a Government‟s lawyer, to that of a
Prosecutor, from that of drafting laws as that of serving on a number of boards, the
Commission feels that it is necessary that the prosecutorial function of the Attorny General
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is weaned from him and vested to another an officer, the General Prosecutor. In this way,
the latter can concentrate only on the criminal process and does not have other things that
distract his work, for example, he has to defend urgent constitutional matters, collect the
money owed to the government, give advice to the Ministers and to the public service,
drafting laws including subsidiary legislation, and where this is not made by his office, he
has to vet such laws, etc. This measure would require an amendment to the Constitution of
Malta in the sense that while the office of Attorney General remains a constitutional office
and the Attorney General retains the status, functions and conditions of employment
enjoyed today, the function referred to in article 91 (3) of the Constitution is vested in the
General Prosecutor. There would also need to be done consequential amendments in the
ordinary laws for the carrying out of this measure. The General Prosecutor shall have such
legal and constitutional and legal guarantees necessary so that his independence from the
Executive is guaranteed. On the other hand, the Attorney General and the lawyers in his
office should have the same conditions of employment of the General Prosecutor and of
the staff of the office of the General Prosecutor.
MEASURE 149: Technical Assessors in criminal matters: Criminal offences today have
become more diverse and often complicated, when often one has highly technical matters
such as what happens in crimes of a financial nature (white collar crimes) where the jurors
get lost in all the documents presented so much that it would be very difficult for them to
follow what is going on. Therefore, the Commission is of the opinion that in such cases,
the Criminal Court shall be made up of, the jurors, the Judge and two technical assessors.
In these types of Court cases, jurors should be assisted during the entire hearing of all
proceedings in the Criminal Court by these two technical assessors, who shall not have a
vote, and the jurors may request technical advice from these assessors. The choice of
assessors should be made at random from a list of technical experts, depending on the
nature of the charge. The two assessors vary from one case to another depending on the
technical matter being adjudicated.
In cases of technical offences such as those mentioned above, where the accused chooses
not to be tried by a jury, the judge nevertheless should also be assisted by technical
assessors.
MEASURE 150: Criminal Court Case can be heard and decided in the absence of the
accused/charged or of the parti civile provided that they are notified: in the Inquiry Court
it is already permissible to continue hearing evidence even if the defendant does not appear
in terms of Article 405 (4) of Cap. 9 of the Laws of Malta. This shall also apply to any
other case. Once the defendant has been properly notified, the proceedings may be
conducted in his absence. For this aim, the Criminal Code should be amended to provide
that a criminal case can be heard and decided even in the absence of the accused /charged
or parte civile, provided that they have been notified. If the accused /charged or parte
civile is personally notified, the notification can be made anywhere; if the accused/charged
or parte civile is not personally notified, the notification may be made at the place he
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resides in as well as his place of work. Thus ensuring that the accused/charged/parte civile
are truly notified. When the Court is satisfied that the notification has been validly
executed, it will be the prerogative of the accused/charged/parte civile to decide whether to
attend for the sittings and for the sentencing or not. Once the accused/charged/parte civile
are notified with a summons and the date of first hearing, it is his responsibility to continue
to adhere to the dates of deferrals, and there will be no need for further notifications. The
same shall apply to the parte civile who does not attend for the sitting provided that he is
notified.
Should there be any difficulty regarding the identity of the accused/charged who is absent,
the proof of identification will be made by means of photographs or any other form of
identification like identity card, passport and other official documents that the Court may,
in its discretion, admit for this purpose.
MEASURE 151: Early admission in the compilation: once the defendant answers guilty to
the charges against him, both during the questioning and at any stage thereafter, before the
Court of Magistrates (Malta) as Court of Inquiry, the compilation should stop and the
Court of Inquiry shall convert itself to a Court of Criminal Judiciary with an extended
competence and will be able to deliver the sentence even if the penalty would exceed the
jurisdiction of that Court and falls within the jurisdiction of the Ciminal Court. If the
accused wants to appeal from the punishment, he can do so before the Court of Appeal,
Superior Jurisdriction. Naturally, in view of the admission, the appeal is limited only to the
punishment.
MEASURE 152: Court cases by appointment: There is the need of an appointment system
within criminal Court cases, except for summarised Court cases, where there should be
staggering of timings. This measure should be mandatory on the Magistrates and the lack
of adherence should be considered as a breach of discipline. Nowadays it doesn‟t make
sense that for district and summarised Court cases everyone is summoned at 9.00a.m. when
Court cases can be spaced every half hour or at least staggered, for example, three cases
every half hour.
MEASURE 153: Witness that doesn’t attend the Court: In the case of when a witness
doesn‟t attend the Court despite being duly notified and has no valid reason for not
attending, the Court should charge him a penalty of €500. Also, when there are deferments
because the witness is not notified or the police inspector is not provided with the referral.
In these cases, the judge shall notify the Commissioner of Police and asks him to
investigate why the witness has not been notified or the referral was not returned back to
the Prosecutor‟s Officer, to re-issue a new summon and that the report of the
Commissioner about those administrative defaults and any discipline procedures that were
taken, if that is the case, shall be communicated to the judge concerned for his information,
to the General Prosecutor and to the Supervision for Judicial Services Authority.
MEASURE 154: The grades of imprisonment penalties: Because the Criminal Code has
been amended over the years, sometimes it happens that the aggrievance alone is not
enough to change the jurisdiction of the Court. Therefore there should be a study of all
grades of imprisonment penalties and aggrievances to determine that if an aggrievance is
applied it does not change the jurisdiction of the competent Court and nor does it deviate
from the grades according to article 31 (1) of the Criminal Code.
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MEASURE 155: Use of evidence already collected: It should be possible that evidence
already collected before the Court, of whatever jurisdiction it is (civil or criminal) shall be
admissible as evidence in a Court of a different jurisdiction provided that it is agreed
between the parties and that the counter-party has the right to cross-examine and defend
itself in the most appropriate manner in this regard. The original recording has to be
maintained in case a challenge about it arises. Witnesses in a civil Court case should be
extendible to the another civil Court case, without the need for that testimony to be heard
again and testimonies of a criminal Court case should be extendible to another criminal
Court case, without the need that that witness is heard again. In both cases it should be
possible that apart from admitting such evidence, supplimertary questions may be asked if
necessary due to the specific circumstances of each case. In general, it should be studied
whether it is possible to legislate a testimony given in the Court of civil jurisdiction, it
could be used in a Court of criminal jurisdiction and vice versa taking into account the fact
that while in civil Courts an affidavit has a wide application, in criminal Courts an affidavit
has an application that is far more restricted (see articles 360A and article 646 (7) of the
Criminal Code).
MEASURE 156: Transcription of testimonies in a inferior criminal Court case for the
purpose of appeal: since in summary Court cases testimonies are not always recorded and
therefore at appeal stage such testimony will be missing, the Commission suggests that
testimonies before the Court of Magistrates in summary Court cases are to be recorded in
the event that if an appeal is lodged by the parties, such testimony can be easily transcribed
with the aim that at appeal stage it will not be necessary that the Court re-hears the
testimony again. This will also avoid the circumstance, that sometimes occurs, where a
witness changes his testimony from the first instance to that at the Court of Appeal, in a
way that at present, there cannot be any control about this precisely because of the fact that
the testimony was not transcribed or recorded.
MEASURE 157: Request for suspension of the judgement: Article 416 of the Criminal
Code should be amended to clarify that, in a case where one wants to appeal, the request
for suspension of the judgment can either be made immediately after the judgment is read
and the guarantee of appeal is granted or else afterwards through an application in the
course of the appeal and a guarantee of appeal is given in the same application.
The Negotiation: The negotiation was introduced into the Criminal Code by the
amendments made in 2002. However, the negotiation was only introduced before the
Criminal Court and limited to negotiation on judgments. In the case of Court of
Magistrates the negotiation is limited as provided in the article 392A (5) of the Criminal
Code and therefore it should be extended to all cases and not only in the case of admissions
during the questioning of the accused where the penalty does not exceed ten years
imprisonment. The Commission is of the opinion that the negotiation to be more effective
in the resolution of criminal cases within a short time, primarily a negotiation on the charge
and, secondarily, a negotiation on punishment should be applicable. Therefore the
Commission is proposing the following:
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MEASURE 158: How to apply negotiation for criminal Courts: The negotiation shall
apply in all Courts of criminal jurisdiction but shall not apply to the Court of Criminal
Appeal (Superior Jurisdiction and Inferior Jurisdiction).
In the case of new Court cases, the negotiation should start at the very beginning of the
Court case and not as what is presently taking place where it starts at the final stage of the
proceedings as, otherwise, its purpose of speeding up the Court case at the early stage of
the process, will fade away. This means that at this early stage, the negotiation will be held
on the charge and not on the judgement as follows: (i) Where there is agreement between the accused and the General Prosecutor, also after
consultation with the parte civile that the charges are dropped or changed in less
serious charges, provided that there is an agreement on this between the accused and
the General Prosecutor, the judge will be bound by the maximum penalty that can be
given to a reduced crime;
(ii) Where there is an agreement on a minor charge than that originally issued, then the
judge decides the case according to the penalty for that accusation without any form
of negotiation on the penalty;
(iii) On the other hand, in the case of negotiation on the judgment, it is the Court (and
not the parties) that will have the final decision on the penalty. The negotiation on
judgment applies as follows: (a) in the case of summary proceedings, the negotiation shall be done at not
later than thirty days after the closure of all evidence of the Prosecution and,
even if the Prosecutor in these Court cases is a Police Officer, the
negotiation would be done with the General Prosecutor's Office and the
Police Officer acting as Prosecutor shall communicate in writing the
agreement on the negotiation or not to the Court of Magistrates as a Court of
Criminal Judicature;
(b) the negotiation can be made at the Criminal Court up to not later than thirty
days from the notification of indictment to the accused, or when judgment
on preliminary exceptions where these have been raised. The Criminal
Court will then have to consider such negotiation without appointing a trial.

In the case of a Court case that will be pending when this amendment comes into force,
the negotiation on the judgment should be regulated as follows:
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(i)

in the case of compilations at reference stage, the negotiation can be made within
thirty days from when the acts are remitted back to the General Prosecutor;

(ii)

when the General Prosecutor has referenced the acts of the compilation to the
Court of Magistrates as the Court of Criminal Judiciary with the articles on
which the accused is found guilty or not, the negotiation must be made within
thirty days from when the note with the articles of the General Prosecutor are
presented in Court;

(iii) when the General Prosecutor has filed the indictment, the negotiation shall be
concluded within a maximum of thirty days from notification of the same
indictment to the defendant, or when a judgement on the exceptions of a
preliminary nature where these have been raised;
(iv) in those cases that are pending before the Criminal Court but have not yet been
appointed for the hearing, the negotiation shall be made by not later than six
months from the date this amendment has come into force;
(v)

where the trial has already been appointed for the hearing when the Law is
amended, the negotiation shall be concluded within three days before the
commencement of the hearing of the jury;

(vi) where there is a victim involved, the victim must be heard and his voice must be
given the appropriate weight. The victim, especially when he constituted himself
as parte civile should really be part of the process and his role in the same trial
should be recognised even during the negotiation. A directive that protects the
victims‟ rights, which will come into force in 2015, it imposes obligations
towards the victim, who shall not only have a right to legal aid but they will be
given a stronger voice in the criminal proceedings that concerns them. Therefore
the Commission is of the opinion that the victim shall be consulted by the
General Prosecutor when the negotiation dealings are being made, and the
General Prosecutor must keep the victim informed with the progress of these
dealings.
MEASURE 159: Term for reply to the appeal: it is worth noticing that in practice
currently there is a disparity between the Prosecution and the Defence because while a
fixed term is given to the defence to appeal to the Court of Criminal Appeal, Superior
Jurisdiction, a judgment given in trials there is no term for the Prosecutor reply. In practice
what is happening is that the Court is setting a term for reply by means of a decree and this
term is that of ten days or rather half the time given to the appellant. Therefore, the
Commission proposes that both terms must be written down in the Criminal Code and shall
be of the same duration.
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Commission proposes that the two terms are to be listed in the Criminal Code and shall be
of the same duration.
MEASURE 160: Suspended Sentence and Relapsing: as the law stands today, in terms of
article 50 of the Criminal Code, a relapse cannot be given a suspended sentence. But he
can be punished under the Probation Act. For various reasons a suspended sentence is a
more severe sentence than the contemplated penalties in the said Act and therefore the law
must be changed in the sense that in terms of article 50 a relapse cannot be punished under
the said Act but may be given a suspended sentence.

MEASURE 161: Depenalisation and decriminalisation of Crime: an effective method to
reduce criminal Court cases is by making an exercise so that criminal offences will either
be either depenalised or decriminalised. Decriminalisation means that an offence will be
completely deleted from the criminal law and will no longer be a crime while
depenalisation means that crime is no longer a criminal offence but it becomes an
administrative offence. All contraventions that do not have an imprisonment penalty
should be depenalised while all other contraventions that have an imprisonment sentence
should be studied to determine whether they may also be subject for a non imprisonment
penalty and therefore can be depenalised. By doing this crimes will be transformed into
administrative offences, and therefore can easily be heard and determined by
administrative authorities with the right of appeal before a tribunal, obviously, provided
that they comply with human rights. Thus, the number of Court cases of criminal offences
will decrease and overcrowding in the corridors of the Courts of magistrates will decrease
too. It will also be easier to apply the appointment system in every criminal Court
case. Therefore there should be an exercise to identify those offences that may be
depenalised. In principle, when penalties of administrative offences are applied, these
should be moderate and not exaggerated. It is also necessary that certain administrative
penalties be also capped especially when applying a daily penalty when every illegal
behaviour is repeated, or interest at 1% per month. These daily penalties and interests end
up to highly overcome the proper administrative penalty and thus by applying these daily
fines and interest one will be legalising usury in favour of the Government! It is therefore
important that all these administrative penalties be surveyed again and capped.
MEASURE 162: Sentencing Policy: unfortunately there is no consistency amongst judges
in the administration of penalties in Court cases of species facts that are relatively similar
to each other, nor consistency between one offence and another (for example, a minor
offence gets a high penalty and a serious crime gets a lesser penalty than the minor offence
does). This is leading to criticism by the public and the media on how the Courts
of criminal jurisdiction are applying different measurements in terms of penalties in Court
cases where their species facts are similar if not identical to each other. The Commission
therefore considers that a point that needs to be taken seriously is that of drafting a
Sentencing Policy for Courts of criminal jurisdiction.
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Through this sentencing policy, the Judiciary will be able to apply more consistently the
policy of how penalties should be given by the Courts in Malta and Gozo. On the other
hand, mandatory penalties by law should be avoided as much as possible and the
discretion of which punishment should be more fit to the circumstances of each case
should be left to the judge. This should always be in accordance with the sentencing
policy. In these cases, the law should not bind the judge as much as possible to inflict only
one form of punishment. For this purpose a Commission for the Preparation of a
Sentencing Policy should be set up. This Commission shall be composed of an ex-Judge
experienced in criminal matters as President, an ex-Magistrate experienced in criminal
matters as Vice-President, a person representing the probation service, an expert in social
work, an expert in criminology and a person representing Corradino Correctional Facility.
This Commission will also consider the reduction in margins that exist between
the minimum and maximum penalties for individual crimes, and reduce the absolute
discretion in the application of certain provisions such as conditional discharge, the
probation, and the application of a suspended sentence. The principle that should guide the
Commission for the Preparation of a Sentencing Policy is that, while protecting the right of
a fair trial of the accused, the Courts of criminal jurisdiction should also have the duty of
protecting the society from criminal activity by applying sanctions in a timely manner
without excessive roughness but also without incurring the aversion of society with the
application of penalties or provisions that are manifestly not suitable to the case.
MEASURE 163: Displacement of the burden of proof in criminal cases: when a person is
in possession of certain information about a particular fact, that person must prove that
fact. For instance, in line with what already happens today, if a person is criminally
accused of not having some form of a valid licence or permit as in the case of a hunting
licence, a catering establishment licence, a business, and a development licence, etc., it is
up to that person to produce a copy of the permit, license, authorization, etc. . The same
applies in the case of possession of a weapon where it must be proved that the person has a
valid licence. The person should prove that he actually has such a licence.

MEASURE 164: Holistic institutional approach in criminal justice : The Commission
argues that in the criminal justice field there must be cooperation, coordination and even
joint management between agencies and organisations working in this sector, not only
governmental but also those in the voluntary sector, both of the Church as well as lay. The
integration of prisoners into society requires a partnership amongst such entities to avoid
replication and duplication of services or the lack of provision of services to prisoners. It
must be recognised that gone is the time where one agency or one government department
can solve the problem of persons with criminal or anti- social behaviour.
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7.0 . Public Corporation to Administer the Courts

Of course, for the Executive to satisfy its aspirations it must be ready to accord more
resources, both economic and human, in the justice sector, even if at present these are ill
defined. It is sufficient enough to note the lack of experienced staff, and the fact that
skilled workers leave to go elsewhere or be laid off because their service term has expired.
The Commission feels that it is time for the Courts to become a closed department if one
hopes for a better management and an increase in efficiency.
The Courts of Justice Department should no longer form part of the public service, but it
should be separated on its own in the same way the Clerk of the House and his/her staff,
under the leadership of the Speaker will be developed in a parliamentary service which will
be fully autonomous from the government. The same applies to Courts of Justice
Department which should be given autonomy as much as possible from the Executive,
even in relation to the administrative management of this Department, always with full
respect to the laws of the country. It is clear that the public service, the civil service, most
certainly over the last forty years, was not delivering with due diligence the administrative
needs of the Courts in relation to an adequate number and trained employees to work in the
Courts and therefore other solutions should be found.

RECOMMENDATION FIFTEEN:

MEASURE 165: Setting up of a Judicial Service: A judicial service should be established
by law and should be autonomous from the government. This judicial service should be
headed by a public corporation that will be an administrative authority for Courts that will
have the function to manage and administer the Court. The management board of the
public corporation shall be appointed by the President of Malta after a wide consultation
with all stakeholders concerned. The members of the Board are to be selected from
amongst persons trained in management, law and public administration. An ex-Judge shall
preside this Board.
MEASURE 166: Judicial Service detached from the public service: The judiciary service
should not remain part of the public service.
MEASURE 167: Functions of the Judicial Service: The recruitment, promotions,
discipline and dismissal of new employees is to be made directly from the judicial service.
MEASURE 168: Training of Courts Employees: Training of Courts employees on updates
on procedure laws shall be given from time to time by the Faculty of Law of the University
of Malta.
MEASURE 169: Standard provisions that apply to public corporations: the following
measures should also apply in the same way it happens when a public corporation is set up
namely: -
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(i) All employees will be detailed with the Public Corporation for a period of one
year, and then they can either continue to be detailed with the Corporation, or
otherwise transferred to a Government department or agency if they do not
want to continue working with the Public Corporation, or choose to apply to
calls for application that the Public Corporation issues from time to time to be
directly employed by the Public Corporation instead of remaining employed
with the civil service and simply detailed with the Corporation ;
(ii) before setting up the Public Corporation a Manpower Plan should be made to
prepare the duties of the employees of that Corporation including establishing
salaries which will take into consideration the duties to be performed by the
employees of the Public Corporation;
(iii) during the time the officers will be detailed to the Public Corporation they
should continue to be deemed as public officers and therefore governed by all
conditions of employment of the public officials, including any collective
agreement that may come into force from time to time and during the period of
their detailing with the Public Corporation they may apply for any call for
application issued by the public service which they may be eligible for.
(iv) if a public officer resigns from the public service and joins with Public
Corporation, he will still continue to enjoy every right he may have in relation
to the public service pension;
(v) the Corporation will engage its own staff under those conditions that the
Administrative Board determines, in accordance with every collective
agreement that comes into force from time to time, according to every law that
may be applicable and the directions given from time to time by the Chief
Executive of the management of a Public Corporation;
(vi) the Public Corporation should commission a study, before initiating the
recruitment process to determine what ranks its employees will have. After
completion of this study and consultations with stakeholders (employees‟
unions, Management and Personnel Office in the Office of the Prime Minister,
etc.), the Corporation shall approve the grades concerned and proceed to fill the
posts according to the law governing public corporations employment;
(vii) in the case of employees of the Department of Courts who choose not to join
with the Public Corporation and have departmental grades (not general service
grades),
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whether those departmental grades that have been created by the Department of
Courts or have other departmental grades since they had been working with a
government entity and were redeployed in the Department of Courts (for
example, from a Government Department which was called the Post Office or
Shipyard Public Corporation), they shall be assimilated into the public service
in the public service scale that is closest to their salary after negotiations
between the Government and the unions and, if necessary by taking into
consideration other relevant factors such as the number of years they have been
working in the Department of Courts and the responsibilities within the
Department;
(viii) whoever is currently on a contract of employment with the Department of
Courts such contract shall continue until it is terminated in accordance with the
terms of that contract, but if such employee chooses to be released from that
contract prematurely to join the Public Corporation, the Government should
allow this to be done without any disruption and with no need for the employee
having to pay a penalty for terminating the contract before its expiry date;
(ix) the management structure that is to be set up is that of a public corporation and
not a Government agency. This is because the Commission is proposing an
autonomous authority from Government. A Government Agency set up
according to the Public Administration Act is not autonomous from the
Government and, the same as a Government department it depends entirely on
the Government and the Minister to whom it belongs;
(x) the discipline and progression mechanism must be negotiated between unions
and management of the Public Corporation in a collective agreement;
(xi) the law itself, same as what happens when a new public corporation is set up
continues to recognise the pensions of those workers who joined the Public
Service prior 1979 and shall continue to remain entitled to the Treasury grant
and any benefit that they may be entitled to;
(xii) with regards to salaries, performance bonuses and allowances, these are to be
agreed between the Board of the Public Corporation and the union (or unions)
representing the workers same as what happens today in the public service
when a collective agreement is negotiated and approved once again.
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8.0 . The Legal Aid Benefit
The Commission had the opportunity to study two reports and a written bill on legal aid.
These are: • Permanent Law Reform Commission, „law Relating to Legal Aid‟, Report
Number 1 of December 1991 (see Appendix III attached to this Report, for its
full text);
• Judge Emeritus Joseph David Camilleri, „Towards a Reform in the Office of the
Legal Aid Lawyer‟, 20 May 2013 (see Appendix IV attached to this Report, for
its full text), and
• Bill called „Legal Aid Lawyer Act‟ prepared by Dr. Mark Said (see Appendix V
attached to this Report, for its full text).
From these two reports and this bill, as well as other submissions the Commission
received, it is clear that the legal aid institute needs to be reviewed with the aim to:
• changes are needed to this institute of procedural law to be updated for today's
times;
• removal of archaic procedures;
• more expeditious process when providing the due legal aid benefit;
• more accountability in the provision of this benefit;
• there should be an appeal procedure when this benefit is denied;
• the benefit is to be extended to other services which nowadays are not being
provided by the Legal Aid Lawyer such as advice, when a person is arrested and
is being interrogated by police and has the need to consult a lawyer, and to be
also extended to parte civile in criminal proceedings;
• there will be an organised departmental structure to administer this benefit while
maintaining records, including statistics and more details than those available
today;
• there will be an Assistant of the Legal Aid Lawyer in Gozo responsible for this
service;

106

• there shall be two lists of lawyers for legal aid so that an element of
specialisation in the provision of legal aid is introduced, and not a single list of
lawyers to provide a service to all the different areas of legal aid - civil,
administrative, cross-border cases, and criminal;
• there shall be a system for providing legal assistance from lawyers in
practice private on a pro bono basis, where lawyers practicing the legal
profession privately offer their free services to beneficiaries;
• access to Courts, tribunals and extra-judicial services for people with lack of
financial means is not to be obstructed;
• further information about the legal aid benefit through a flyer and the website of
the Legal Aid Department and the publication of an annual report on the
operations of the said Department;
• the means test is to be administered by one government entity, that is by the
Department of Social Security or an entity within the department to set up one
integrated mechanism by which one means test is to be established and
associated with each person claiming for the non-contributory benefits. Thus,
the Legal Aid Lawyer together with the departments and other entities may use
this mechanism as a key source of information on the financial situation of
persons requesting some kind of benefit that is linked to the financial means of
those persons. In case of abuse of this legal aid benefit, the appropriate
measures will be taken by the Directorate for Fraud of Benefit and
Investigation within the Social Security Department.

RECOMMENDATION SIXTEEN:
To achieve the above mentioned objectives, the Commission is proposing the following
measures:MEASURE 170: The Establishment of the Legal Aid Department: a Legal Aid
Department is to be set up and it should be headed by the Legal Aid Lawyer. The Legal
Aid Lawyer will be in charge of the administration of this Department and of criminal and
civil cases that benefit from legal aid.
MEASURE 171: Sections of the Legal Aid Department: this Department shall have two
sections, one in Malta and one in Gozo .
MEASURE 172: Assistant to the Legal Aid Lawyer: The Legal Aid Lawyer shall have
three assistants to help him, two in Malta and one in Gozo.
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MEASURE 173: Assistant Legal Aid Lawyer in Gozo: the Assistant Legal Aid Lawyer
within the section of the Legal Aid Department of Gozo shall direct the section in the
Department in Gozo.
MEASURE 174: The appointment of Legal Aid Lawyer and his Assistants: the Legal Aid
Lawyer and his two Assistants in Malta shall be engaged on a full-time basis and shall be
appointed by a public call for application. The Legal Aid Lawyer shall be appointed by the
Selection for Judicial Services Authority, while his two assistants are to be appointed by
the Legal Aid Lawyer also following a public call for application. The Assistant Legal Aid
Lawyer in Gozo should be engaged on a part-time basis after a public call for application
by the Selection for Judicial Services Authority. The Legal Aid Lawyer and his two
Assistants who work on full-time basis cannot exercise the legal profession privately.
MEASURE 175: Appointment of the Listed Legal Aid Lawyers: the appointment of listed
Legal Aid Lawyers shall be made by the Minister responsible for Courts following a public
call for applications, but their removal, for a valid and fair reason, shall be made by either
the Legal Aid Lawyer, or in case of an appeal from his decision, by the Discipline for
Judicial Services Authority.
MEASURE 176: Autonomy of the Legal Aid Department from the Office of the Attorney
General: The Legal Aid Lawyer and the Legal Aid Department should no longer be
deemed to be part of the office of Attorney General, but the Legal Aid Department should
be a governmental department separate and distinct from that of the Attorney General and
should be headed by the Legal Aid Lawyer. The Director of the Legal
Aid Department shall be, ex officio, who is occupying the office of Legal Aid Lawyer.
MEASURE 177: Type of recruitment of the Legal Aid Lawyer and his legal staff: while
the Legal Aid Lawyer and his two Assistants in Malta should be employed on a full-time
basis, other lawyers who carry out their services in the Department shall be engaged on a
part-time basis that is their name is to be listed in one of the two lists of proposed
lawyers in Measure 178 below.
MEASURE 178: Distribution of Lists of Legal Aid Lawyers: the Legal Aid Department
should have two lists of Lawyers for Legal Aid (hereinafter called “Listed Legal
Aid Lawyers"):
• list of lawyers for civil cases, administrative and cross-border cases, and
• list of lawyers for criminal cases.
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MEASURE 179: List of Legal Procurators: the same shall apply for the register of Legal
Procurators provided that in the case of Legal Procurators one should be engaged on a fulltime in Malta, and another engaged on a part-time basis in Gozo.
MEASURE 180: How to Appoint Registered Lawyers: the appointment of listed Legal
Aid Lawyers for each beneficiary must be made by the Legal Aid Lawyer according to the
list and always according to the next in turn unless:
(a)

there is no legal impediment for doing this example, conflict of interest as
contemplated further down in this Report;

(b)

there is no need to institute lawsuits in Courts or other tribunals always in
connection to the merits of the first case as contemplated further down in this
Report;

(c)

there is no case of related Court cases (lis alibi pendens) as contemplated
further down in this Report;

(d) the beneficiary is gender sensitive as contemplated further down in
this Report, or
(e) there isn‟t any hindrance between the listed lawyer and the
beneficiary as contemplated further down in this Report.
MEASURE 181: Ambient Performance of Duties of Guardians: Listed Legal Aid Lawyers
for civil and criminal listings shall continue performing their duties of curators.
MEASURE 182: Full-time Legal Aid Lawyers cannot carry out the duties of Curators:
since the Legal Aid Lawyer and his two Assistants will be full-time, they cannot be
appointed curators ex officio and this complies with the principle of full-timers, they
cannot practice their legal profession as practitioners.
MEASURE 183: Submission of Annual Report: since the Legal Aid lawyer will no longer
fall under the Attorney General but will lead a separate and distinct department, this Legal
Aid Department, must annually submit a report on the work of the department for the past
calendar year. This annual report shall be completed by not later than 31 March of the
following year and shall be placed on the table of the House of Representatives by the
Minister for Justice. A copy of this report will also be sent to the Commission for the
Administration of Justice and to its three authorities. This annual report must include
statistics on: • the number of persons admitted to the legal aid benefit ;
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• the number of people who were not admitted to this benefit and reasons why the request
was rejected;
• the number of appeals from the decisions of the Legal Aid Lawyer where such person
was not accepted for the benefit;
• the number of appeals by persons who were not admitted for the legal aid benefit being
accepted and those rejected;

o in the case the type of services offered split by the number of advices given on civil
matters before the initiation of judicial proceedings, and after completion of judicial
proceedings by judgment in favour of the beneficiary;
o the number and nature of judicial proceedings of a civil nature, administrative and
cross-border instituted by the Legal Aid Department;
o the number of criminal cases defended by legal aid;
o the number of cases where legal aid was provided when the person is arrested by
the Police;
o the number of cases where legal aid is provided while the beneficiary is serving an
imprisonment sentence;
o the number of cases where legal aid is provided to the parte civile ;
o the number of cases according to the list, that is the number of civil cases,
administrative, cross-border and criminal cases;
o the number of cases where legal aid is provided before a mediator;
o the number of cases where legal aid is provided in the case of arbitration.
• appeals accepted by the Courts and the reasons why these were accepted;
• statistics about:
o data about the persons listed (names);
o the number of complaints against the listed legal aid lawyers, and how these were
resolved (without the need to mention the names of the listed lawyers or further
details are given);
o statistics about the removal or other disciplinary measures undertaken by the Legal
Aid Lawyer in the case of listed Legal Aid lawyers;
o the number of appeals at the Discipline for Judicial Services Authority when the
Legal Aid Lawyer takes disciplinary measures, following a complaint or sua
sponte, against the listed Legal Aid lawyer;
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o the number of cases where lawyers practicing their legal profession privately (not
listed) acting pro bono and offer free legal aid service, who were these lawyers
(their names or firm if the service is offered as a firm) and how many applicants
have benefited from this service;
o costs incurred to operate the institute of legal aid comprising salaries and fees for all
legal aid lawyers, both full-time and those listed, administration costs of the Legal
Aid Department, salary of the administrator (example Principal in the public
service) and clerk, expenses incurred to pay surveys, notaries and other ancillary
costs;
o statistics on the number of appeals, constitutional references and cases of retrial and
recalls made by the Legal Aid Department on behalf of legal aid beneficiaries;
o number of cases where the legal aid lawyer has refused to institute proceedings
requested by the applicant as the Legal Aid Lawyer is of the opinion that there is no
case or the action can never be successful;
o other information that the Legal Aid Lawyer feels that it is pertinent and should be
included in its annual report.
The operation of the Legal Aid office in Gozo will be covered in this same report.
MEASURE 184: Discussion about the Annual Report: the annual report of the Legal
Aid Department must be sent in April of each year to the Supervision for Judicial Services
Authority to discuss it. The Supervision for Judicial Services Authority shall, within three
months of receipt of this report, and after obtaining further information from the Legal Aid
Department if appropriate, give its appropriate advice if needed, to the Minister responsible
for Justice about the operation and services provided by the Legal Aid Department. A copy
of the report of the Supervision for Judicial Services Authority, after discussing the annual
report of the Legal Aid Department should be placed on the table of the House by the
Minister for Justice within one month of receipt, provided that if the Parliament is in recess
or dissolved, this month begins when Parliament is re-convened. The annual report and the
report of the Supervision for Judicial Services Authority should be placed on the website of
the Legal Aid Department to introduce an element of transparency in the operation of the
said Supervision for Judicial Services Authority.
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MEASURE 185: Special law to regulate Legal Aid: the Legal Aid Department and the
post of the Legal Aid Lawyer and his three Assistants are to be set by law, while their
duties should be listed in the law. This should be a special law ad hoc and all provisions
governing the grant of legal aid benefits scattered in various laws, are to be included in the
Codes, and should be consolidated into one law - the Act of 2014 on the Legal Aid Benefit.
MEASURE 186: The Office of the Legal Aid Department : ideally the office of the Legal
Aid Department should be situated in the building of the Courts where the Department
shall operate. If this is not possible because of space limitations, the Department shall have
its office somewhere in Valletta.
MEASURE 187: Powers of the Assistant of the Legal Aid Lawyer in Gozo: the Assistant
of the Legal Aid Lawyer of Gozo shall have all the power to exercise all the duties of the
Legal Aid Lawyer in Gozo so that the Legal Aid Lawyer does not have to go back and
forth to Gozo. This way there will be extra cost savings on the transit to the Legal Aid
Department.
MEASURE 188: The Legal Aid Lawyer decides who is admitted for Legal Aid Benefit: to
simplify and at the same time speed up the admissibility procedure for the legal aid benefit
there should be no need of an application in Courts to authorise the applicant‟s
admission to such benefit. This decision shall be taken by the Aid Legal Lawyer and it
shall be either himself, or his Assistant, to decide on such a request. However, it is of vital
importance that this claim is decided as soon as possible so that the beneficiary does not
have to end up admissible to the legal aid benefit late in a way he is unable to exercise
every remedy he may have because the term in which that remedy could have been
exercised has expired. In urgent cases, the beneficiary must be admissible to the legal
aid benefit provisionally so that the application procedure and the processing of
the application are made after the beneficiary has been given the requested service. In this
way there should be a fast track system. This should also apply in the case of a person
questioned at the stage of investigation by the Police that want to consult with a legal aid
lawyer. If subsequently it emerges that the beneficiary was not entitled to that service, he
shall be asked to pay for the service, and any such request constitutes an executive title to
which the provisions of Article 466 of the Code of Organisation and Civil Procedure shall
apply.
MEASURE 189: Right of Appeal against the decision of the Legal Aid Lawyer to refuse
grant to Benefit: when deciding to refuse the grant to benefit, the Legal Aid Lawyer should
give clear reasons motivating the rejection for the purpose of any appeal that can be made.
The deprivation of admission for the legal aid benefit, the Legal Aid Lawyer shall inform
the applicant in writing of the right to
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appeal, the appeal term period, the procedure of how this right is to be exercised and that
the Duty Judge will be hearing that appeal. There must be a formula that the Legal Aid
Lawyer uses to communicate his reasons for rejecting the benefit of legal aid and to
provide further information to the applicant about the process for appeal.
There should only be a right of appeal from the decision of the Legal Aid Lawyer (or his
Assistant) in case a rejection for request for legal aid, and this without prejudice to the
removal of legal aid, or when the Legal Aid Lawyer is satisfied that the person admitted
to benefit was not entitled to it. This appeal can also be made by a simple letter submitted
by the applicant himself, who nevertheless will always have the right of legal assistance
from a lawyer practicing his legal profession privately. The appeal, must contain detailed
reasons for the rejection to be revoked, this must be done within the time stipulated by
law, and the payment of the private lawyer, where applicable, shall be borne by the Legal
Aid Department according to the tariff in force if not such lawyer does not offer his
services pro bono under Measure 236 below in this Report.
The appeal of the applicant will be notified to the Legal Aid Lawyer who will have twentyfour useful hours for filing a Reply.
MEASURE 190: Exemption from Payment of the Register for Benefit: there will be no
form of registry fees from the applicant who was not admitted to the legal aid benefit, to
make this appeal.
MEASURE 191: Appeal Decision: this appeal has to be decided by the Duty Judge
within three working days from the filing of the reply of the Legal Aid Lawyer or the
expiry of the period for filing of same. The decision will be given by a court decree
motivated to be final and cannot be appealed. A copy of this decree shall be served to the
parties within twenty-four hours of its administration.
MEASURE 192: Suspended terms when a person applies for legal aid benefit : every
applicable term according to Law that runs against the party shall be suspended as soon as
the person applies for legal aid benefits, and shall remain suspended until a final decision
on whether the applicant is entitled to this benefit.
MEASURE 193: The need to fill a form for the admission for Benefit: to have uniformity
in the proceedings before the Legal Aid Lawyer, the Commission proposes that for a
person to be admitted to legal aid benefits he must fill in an appropriate form made
through the regulations according to the proposed Act 2014 on Legal Aid Benefit. This
form shall apply to any Court or tribunal in which the legal aid benefit is permitted and for
any extra-judicial procedure that can benefit from legal aid. With regards to the means
test; this section of the application will be processed by the competent entity within the
Social Security Department.
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MEASURE 194: Contents of the form to be admitted to the Benefit: this appropriate form
should provide the relevant details to determine whether the applicant should be given the
legal aid benefit.
MEASURE 195: Assistance for Compiling the Form: if a member of the public does not
know how to fill in the form to be admitted for legal aid, the said form should be compiled
by the Administrator or the Clerk in the Legal Aid Department according to details
provided by the applicant for legal aid benefits.
MEASURE 196: Database on Legal Aid: the Administrator or the Clerk at the Legal Aid
Department shall record and enter the relative details in an electronic database whereby
the details of persons who apply for benefit as well as the nature of the request (example,
whether it is a criminal case, details of the means test and the merits test, the decision
taken, whether an appeal from that decision was lodged and what was the outcome of the
appeal, if the applicant's financial situation changed after a certain time or while he is
receiving the legal aid benefit, etc.).
MEASURE 197: Application to apply for every kind of Legal Aid : the application and
registration procedure in an electronic database shall apply for every request for legal aid,
whether civil proceedings, administrative, cross-border cases, criminal cases, counselling,
out of court settlement, mediation, arbitration, constitutional references, appeals, judicial
protests, official letters, affable letters, retraction, counter- procedures, extra-judicial
procedures , etc.
MEASURE 198: Maintaining a Database on how Legal Aid is administered: the
Administrator and the Clerk at the Legal Aid Department shall maintain a database
containing information about:
• accepted applications for legal aid benefit;
• rejected applications for legal aid benefits and the reasons for rejection;
• information required for the annual report of the Department (see above measure
183 of this Report).

MEASURE 199: Duties of the Administrator and of the Clerk at the Legal Aid
Department: the duties of the Administrator and Clerk at the Legal Aid Department should
include the following:
• to keep the office always opened on the days and the usual office hours and at the
time when the legal aid lawyers receive the public;
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• to maintain a database with detailed statistics of the entire operation of the office;
•

to answer questions from the public about the necessary requirements that a
person needs to become eligible to legal aid;

• to assist in the filling up of applications for the legal aid benefit. In the application
form there shall be a warning on civil and criminal penalties in case any part of the
form, as completed, is not completed correctly. There must also be a warning that if
the financial circumstances of the applicant improves he is always bound to inform
of this to the Legal Aid Department within twenty days of such a material change
of circumstances;
• that the application form for the benefit is available online on the website of the
Department and can also be sent via electronic mail (e-mail) or by internet/website
of the Department. The Administrator and the Clerk shall be responsible for
maintaining the website of the Department constantly updated from time to time.
MEASURE 200: List of Persons admitted to Legal Aid: the Legal Aid Department shall
keep a computerised list of persons who have been admitted to such benefit and that list
shall be considered as official. When a beneficiary is no longer entitled to the benefit, a
note to this effect in the official list of persons entitled to benefit legal aid should be made.
MEASURE 201: Content of the Application for Legal Aid: a legal aid application shall
contain the information below:
• name, surname, address, home phone number, mobile number and e-mail address of
the applicant;
• identity card number (the Legal Aid Department shall be granted access to the common
database of the Government to ensure the correctness of this information);
• photocopy of the identity card of the applicant;
• statement on who are the closest family members to the applicant as well as the number
of their identity card (this in case the applicant dies with pending procedures and acts that
need to be transfused, the lawyer will have a source of information and a person with
whom he may communicate for such purpose);
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• In case the means testing is not carried out by the Social Services Department as
suggested, the application form should also request:
o document from the employer indicating the applicant's salary of
as perceived during the last year before the date of application;
o if the applicant is not working, information about the benefits that he is
receiving from the Social Services Department, if this is the case;
o statement of cash and bank accounts that the applicant has at bank and
at a financial institution;
o list of all assets of the applicant, including real estate, shares, cars,
motorcycles,marine vessels, companies‟ shares, and other property;
o recurring expenses and other income that the applicant may have such
as payments of school fees for children, incoming allowances for persons with
disabilities, rent book, and the last income tax return;
o any assistance that the applicant is receiving, even if not in cash (example,
from the Employment and Training Corporation - ETC) ;
o company shares;
o any other information that might shed light on the assets of the applicant .
MEASURE 202: Provision of Legal Aid Benefit in General: the legal aid benefit, when
granted, should not be linked with any Specific court, a specific tribunal or be restricted to
any single procedure, whatever it is. Once the benefit is granted, it can be exercised at any
Court, at any tribunal wherever the benefit is admitted and for every procedure, including
those extra-judicial. Naturally, if the financial circumstances of the beneficiary gets better,
it may be the case that the benefit is lost.
MEASURE 203: Refund of costs when the Beneficiary is not entitled for Legal Aid
Benefit: if there is no need to continue providing legal aid benefits because the financial
situation of the recipient improves (example, win the lottery or inherit money and/or
property), the beneficiary shall reimburse all costs incurred by the Legal Aid Department
and the registry fee and other costs such as surveys that have not been paid by him. This
applies whether the changes were made during the proceedings or even after - up to five
years – from when the procedures were judged. If the beneficiary does not reimburse those
costs, the request of the Legal Aid Lawyer shall constitute an executive title and apply the
provisions of article 466 of the Code of Organisation and Civil Procedure .
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MEASURE 204: Certificate given to those admitted for Legal Aid Benefit: a person who is
admitted to legal aid shall be given a certificate. This certificate remains valid until the
end of the legal proceedings in question. However, in case of change of financial
circumstances of the beneficiary, the latter shall be obliged by law to inform the Legal Aid
Lawyer of such changes and, if in default, the beneficiary will be punishable of a criminal
offence and would even have to reimburse any cost incurred by the state for legal aid
provided to the beneficiary. This is to serve as a deterrent for anyone intending to abuse of
the legal aid benefit.
MEASURE 205: Need for the Beneficiary to report material changes in his Financial
Circumstances: in the certificate that the Legal Aid Lawyer shall issue in favour of the
beneficiary of legal aid, it shall explicitly indicate that if the financial circumstances of the
beneficiary improves, he shall be obliged to promptly and in every case within not later
than twenty days of a material change in financial circumstances, inform the Legal Aid
Department and discontinue the service provided.
MEASURE 206: Duties of the Registered Legal Aid Lawyer: once the listed legal aid
lawyer is assigned a beneficiary, he shall pursue all the cases of the beneficiary, as far as
possible, and that the substance of the proceedings in question is connected as much as
possible so that the beneficiary is assigned one lawyer to serve all the needs of the
beneficiary, those civil, criminal, constitutional, etc. In this case the listed Legal Aid
Lawyer should be given the recognition for every other Court case he would be assisting
that beneficiary.
MEASURE 207: How a legal aid lawyer is to be appointed in case of Connection of Court
Cases : if the Court cases are connected, the lawyer next in turn to the beneficiary that
already has a listed lawyer should not be appointed but the lawyer who has already been
assigned to the first Court case of that beneficiary which is connected to the second Court
case of the same beneficiary should be appointed, regardless of whether the beneficiary is
the plaintiff or defendant in the same cases.
MEASURE 208: The Legal Aid Benefit should be granted in relation to the Beneficiary
and not in relation of the Court: since nowadays the admissibility for legal aid benefit must
be held before the Court, it is being proposed that the legal aid benefit is not given in
respect of the Court but in respect of a beneficiary regardless of the Court where he
may need to resort to, and even for extra-judicial services such as counselling or legal
representation at the stage of arrest or while the beneficiary is serving a custodial sentence.
In this way, the listed Legal Aid Lawyer will be able to follow the Court case of the
beneficiary from the beginning to the end of the proceedings, and even after. This way
duplication of procedures will be eradicated and procedures streamlined.
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MEASURE 209: How a personalised service is to be given to the Beneficiary by the
Listed Legal Aid Lawyer: it is not the first time that a civil or criminal Court case may need
a constitutional reference or a parte civile appears in a criminal Court case. Since it is
being proposed that one listed lawyer can do any kind of Court cases, even though he is
listed on one list, this allows the beneficiary a most personalised service and the listed
lawyer will be better informed of the situation of the beneficiary. This will certainly have
beneficial effects for the beneficiary in particular on the administration of the institute of
legal aid in general.
MEASURE 210: Who administers the oath when Legal Aid Benefit is requested: since the
beneficiary will be compiling and sign a form with which he applies for legal aid benefits,
he can take the oath at the Administrator or the Clerk who should be appointed ex lege as
Commissioners empowered to give oaths.
MEASURE 211: Declaration to be made by the Beneficiary: every applicant shall declare
on oath that all the information filled in the form is correct and he is assuming total
responsibility for its content or the information given to the Administrator or the Clerk by
the applicant. In the event that the Fraud Investigation Unit within the Security Social
Department finds out that this information is not accurate in a way that the applicant is
given a benefit that he is not entitled to, apart from every civil action for damages to the
Legal Aid Department or the Government of Malta, that applicant shall be subject to
criminal proceedings to be taken against him for a crime of false declaration according to
article 108 of the Criminal Code.
MEASURE 212: List of Aid comprised in the Legal Aid Benefit: when a person is admitted
for the legal aid benefit, the assistance should also cover :
• mediation and arbitration procedures;
• any procedure that may be filed with the Court, including the execution of
warrants and other Court orders;
• presentation of official letters, judicial protests, interpellator letters;
• submission of appeals, retrials and counter-claims;
• intervention in statu et terminis ;
• third party in lawsuit;
• procedures during questioning by the Police ;
• procedures where the beneficiary is involved as parte civile ;
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• procedures concerning the sentenced person;
• proceedings before quasi-judicial tribunals;
• out of court settlement proceedings (even if these do not have a favourable
outcome);
• taking advice which does not necessarily lead to judicial proceedings or
procedures referred to in sub-paragraphs other than this paragraph;
• procedures for issuing injunctions ;
• any action provided by law, including the actio popularis.
MEASURE 213: Criteria deployed to grant the Benefit - the Means Test: the criteria for
means testing today is :
• that the applicant does not have bank deposits in his name exceeding €7,000 ;
• that his income cannot exceed the national minimum wage ;
• that the assets which form the merits of the dispute are not taken
into consideration; and
• the value of the residence of the applicant is not taken into consideration.
It is being suggested that, unless a central means testing by the Social Security Department
is not carried out, the first and second criteria should be updated to reflect today‟s need as
follows : • the amount of €7,000 should be increased to €10,000 ;
• the amount referred to as minimum wage should be increased by €3,000 over
the national minimum wage .
MEASURE 214: Complaints on the Service provided by the Listed Legal Aid Lawyer: the
Legal Aid Lawyer shall investigate any complaint received from every beneficiary who
complains about the service being provided by the Lawyer assigned to him from the list.
When a judge notes that the listed legal aid lawyer is not performing his duties properly,
he shall notify the Legal Aid Lawyer thereof. The latter would then take the appropriate
actions after hearing both the beneficiary and the listed lawyer in question.
MEASURE 215: Change or Removal of a Legal Aid Lawyer from the List: if the
beneficiary has serious reasons why the listed legal aid Lawyer assigned to him should
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not perform those duties, the Legal Aid Lawyer shall, after hearing the listed Lawyer in
question, change the Legal Aid Lawyer assigned to every beneficiary and/or remove the
lawyer in question from the list, always after a fair hearing, including the automatic and
contextual removal from the list of curators. The listed Lawyer in question will have the
right of appeal from any disciplinary measure that may be taken by the Legal Aid Lawyer
before the Discipline for Judicial Services Authority. When the Legal Aid Lawyer decides
to change a listed lawyer, he shall inform both the said listed lawyer with this and the
beneficiary within three days of such decision. The Legal Aid Lawyer shall also consult
with the beneficiary of the appointment of a new listed lawyer next in turn before making
that appointment to ensure that there are no outstanding issues between the beneficiary and
the listed lawyer to be appointed.
MEASURE 216: Conflict of Interest or other Impediment of the Listed Legal Aid Lawyer:
in the event that a listed Lawyer is appointed but then it transpires that there is a conflict of
interest or any other legal impediment is revealed, then the Legal Aid Lawyer will replace
him with another lawyer from the list.
MEASURE 217: How to deal with a setback between a Listed Legal Aid Lawyer and the
Beneficiary: in the event that a setback arises between the listed lawyer and the
beneficiary, this must be remitted to the Legal Aid Lawyer who has to decide what
happens in those circumstances.
MEASURE 218: Opening Hours of the Legal Aid Department: since the Legal Aid
Lawyer and his two Assistants will be recruited on a full-time basis, it should be possible
that the opening hours of the Legal Aid Department is one comparable to that of a
Government department so that the public hours are much longer than what it is today and
applicants are given a better service. The opening hours and the public hours are to be
published on the website of the Legal Aid Department and leaflets distributed in Local
Councils, Police Stations, Courts building both in Malta and in Gozo, the Correctional
Facility Centre, the detention facility in Mount Carmel Hospital, in the detention centres
for immigrants, etc. Ideally, the information on the website of the Legal Aid Department
should be provided not only in Maltese but in as many languages as possible.
MEASURE 219: Preparation of Leaflets about the Legal Aid Benefit: the Legal Aid
Department should prepare brochures on how the legal aid system works and these
brochures are to be distributed in local council offices, police stations, at the reception desk
of the Courts, at the secretariats and registry of tribunals that provide for a service of legal
aid and other locations which may be identified from time to time. A copy of each
brochure has to be placed on the website of the Legal Aid Department.
MEASURE 220: Meeting Rooms at the Legal Aid Department : since the beneficiaries, in
the current system and even in that proposed, will have to attend the private office of
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the listed lawyer to meet with him, there should be a number of meeting rooms at the Legal
Aid Department where listed lawyers can meet with the beneficiaries .
MEASURE 221: Salaries for Full-Time Legal Aid Lawyers: nowadays, the remuneration
of Legal Aid Lawyer is so low that it does not permit a high quality service except with
great sacrifice by the lawyer. Since with these recommendations the Legal Aid Lawyer will
be on a full-time basis, his salary should be equal to that of the Director General in scale 3
within the Public Service while his full-time Assistants, should be given a salary of
Director in scale 4 with the Public Service.
MEASURE 222: The Legal Professions that will be included in Lists : the list of
Legal Aid Lawyers shall consist of the following legal professions:
• lawyers , and
• legal procurators.
MEASURE 223: Government Notary to perform duties of Legal Aid: since notaries do not
carry out legal aid duties, the Legal Aid Department should resort to the services of a
Government Notary when it comes to legal aid so that the latter offers his services
whenever necessary.
MEASURE 224: The Legal Aid Lawyer has the final decision of who should be granted
Legal Benefit: it must not be possible to have any form of Court challenge by any party
about why the other part in a Court case is benefiting from legal aid. Such challenge shall
be made only with the Legal Aid lawyer. After the Legal Aid Lawyer investigates any
form of contestation, he shall give his decision that shall be final and cannot be appealed.
Such review procedure for the granting of legal aid benefit should in no way hinder any
procedure there may be. If eventually it transpires that the beneficiary made a false
declaration and therefore he was not entitled to that benefit, all criminal and civil
procedures against the beneficiary as already mentioned should be taken.
MEASURE 225: Payments for Surveys by the Legal Aid Department : in the case when a
survey is ordered, the Legal Aid Department should pay for the costs incurred for such
expertise, including, for perizja perizjuri if that is the case. In case the beneficiary wins the
Court case, the incumbent party shall reimburse all the costs of the Court case, including
those of surveys and of the Notary to Government, if that is the case, according to the
applicable tariffs paid by the Legal Aid Department.
MEASURE 226: Expenses incurred by the Legal Aid Department in connection with the
Legal Aid service given: the Legal Aid Department shall have a vote in the financial
estimates
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to cover costs incurred in providing the service of legal aid that includes the Notary to
Government experts costs, cost of translators and interpreters, and other expenses.
MEASURE 227: Means Testing in criminal cases should be mandatory: it appears that
with regards to criminal cases means testing is only done in the case of trials, and not in
summary criminal cases. It is therefore necessary, to eliminate all forms of abuse of legal
aid benefits in summary criminal cases, that such means testing is done in every case of a
criminal nature in which legal aid benefit is claimed, so that legal aid is granted only to
those who are entitled to it according to law.
When a defendant or accused declares that he has no financial means to engage a private
lawyer, but still does not apply for legal aid - a situation that could circumvent the process
- the Court shall give a onetime reasonable deferral so that he finds a lawyer to patronise
him or to apply for legal aid according to the case, but if he does not take any of these
measures, the Court could proceed with the trial in the absence of the lawyer of the
defendant/accused. The Court shall also inform the defendant or the accused about this
before giving a reasonable deferment to find a lawyer or apply for legal aid benefit.
Exceptionally, the Court can appoint a legal aid lawyer when the accused is not patronised
when he is brought under arrest and request to be assisted, when the duty Magistrate has to
hear evidence urgently because the witness is going abroad, and when in summary Court
cases, you have the testimony of the parte civile present for the hearing of the Court case
so that the Court case is not deferred due to the lack of attendance at the sitting from the
side of the lawyer of the accused.
When the accused is brought under arrest within 48 hours, the means testing may be made
after the defendant/accused is prosecuted in Court so that the person is not jeopardised at
the stage of arrest and of filing. It will be the duty of the Police to contact the Legal Aid
Lawyer to decide on the request for legal aid benefit and at that stage there is no need to
carry out a means testing, but this must be done at a later stage as the circumstances
permit. The means testing should be done by the Unit being proposed to be set up within
the Social Security Department for this purpose .
MEASURE 228: Legal Aid Lawyer cannot be nominated until the Means Testing is done :
as being proposed, the Magistrate will no longer be able to nominate a Legal Aid Lawyer
during the sitting but the application for legal aid benefit process has to be made. The
Commission is aware of the fact that in comparison to what happens nowadays, this
measure will bring an element of delay but on the other hand it will ensure that there will
be no misuse of public funds and an element of financial accountability which is so much
missing nowadays to be introduced. The means test will be done by the Unit being
proposed to be set up within the Social Security Department for this purpose.
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MEASURE 229: Legal Aid Lawyer to be empowered to request information from Third
parties on the Financial Situation of the Beneficiary: to prevent the abuse of the legal aid
benefit, the Legal Aid Lawyer and/or the Unit being proposed to be set up within the
Social Security Department will have every right by law to request information about the
applicant for the benefit from every governmental department and agency and from any
public corporation, including the Inland Revenue Department, the Transport Authority,
banks, other financial institutions such as the MFSA, the employer of the beneficiary, etc.
MEASURE 230: Criminal offences: it should be a criminal offence for any person that
has relevant information, and does not cooperate with the Legal Aid Lawyer or the Unit
being proposed to be set up within the Social Security Department in their investigation
about the assets that an applicant may have and which he is not necessarily declaring for
the purpose of means testing or providing missing or incorrect information.
MEASURE 231: Legal Aid Lawyer to investigate and approve Requests for Legal Aid :
when the Legal Aid Lawyer considers claims for legal aid, every application made should
be investigated and determined by him. However he should have the right to consult with
or receive data from third parties when doing so, even in confidence and without the
applicant knowing with whom the Legal Aid Lawyer is consulting.
MEASURE 232: Minimum Listed Lawyers: there must be a minimum of five lawyers
serving at one time on each of the two lists.
MEASURE 233: Payment rates for Listed Lawyers : the payment rates for a lawyer on the
civil list and cross border cases today is € 2,329 per year. It is being suggested that the
payment rate increases to be in proportion to the workload that such lawyers are doing.
There should also be an annual payment rate for a lawyer on the criminal list. When the
beneficiary wins the case and therefore there is a reimbursement to the Legal Aid
Department of the amounts disbursed in the course of the service provided, the fees being
charged for the Legal Aid lawyer and his three Assistants, shall be forwarded to the
Consolidated Fund. In the case of listed lawyers, when their client who enjoys the legal
aid benefit wins the case, the listed lawyer will have every right to collect his fees from the
losing party who is not on legal aid when the beneficiary receives the funds.
MEASURE 234: When a listed Lawyer should not be appointed: in a criminal Court case,
a Magistrate or Judge, may not appoint a legal aid lawyer simply because the lawyer of
trust of the defendant or of the accused is not present during the hearing of the criminal
Court case. When the defendant or the accused is not assisted by their lawyer of trust, the
Court should postpone the case for a reasonably short time so that the defendant or the
accused may make contact with his lawyer of trust. In the absence of such lawyer, the
Court should continue with the trial.
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MEASURE 235: Constitution of the Legal Aid Department as the First Creditor to be
paid by the Beneficiary: when the beneficiary wins the Court case and receives the income,
the first creditor to be paid will be the Legal Aid Lawyer Department. The Legal Aid
Department should also have the general privilege to be the first creditor to be reimbursed.
MEASURE 236: Legal assistance provided on Pro Bono basis : Legal Aid Lawyers can
also be appointed from lawyers who are not on the list. Therefore there should be
discussions between the Legal Aid Lawyer and the Bar to prepare a scheme of legal
assistance from private lawyers on a pro bono basis. For instance, every lawyer in this
scheme can patronise a number of clients (example three clients) every year and in this
case he is given the same facilities of the Legal Aid lawyer. However, for this scheme to
work properly, the beneficiary must apply normally at the Legal Aid Department and after
having approached his lawyer of trust and he has agreed to participate in this scheme, the
beneficiary will be informed by the legal aid office that that private lawyer will patronise
him pro bono.
MEASURE 237: Possibility of providing a Tax Rebate: it should also be explored the
possibility that instead of getting paid, the listed lawyers are given a tax rebate (example, a
rebate of €100) per beneficiary they patronise. This measure requires an amendment to the
income tax law. It is also being suggested that this measure also applies to pro bono
lawyers.
MEASURE 238: Identification of Court cases when the Legal Aid Benefit is not properly
given: it is necessary to identify those cases when legal aid benefit is considered as not
properly given. This may be when the listed Legal Aid Lawyer:
• fails to provide effective representation;
• fails to appear at sittings;
• fails to do certain basic procedures required with the grant of legal aid;
• have a conflict of interest that he fails to declare.
MEASURE 239: Legal Aid Benefit granted to Arrested persons: in the criminal camp
legal aid benefit shall also apply to urgent cases where the means testing cannot be done
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by the proposed Unit within the Social Security Department to carry out such test, for
example when a person is arrested by the Police and the person concerned cannot apply for
such benefit by filling the appropriate form, but the Legal Aid Lawyer can assign a lawyer
from the list for this purpose and the details of the arrested person shall be entered in the
database of the Legal Aid Department at the earliest possible opportunity and the means
test can be subsequently done by the said Unit in the Social Security Department.
MEASURE 240: Gender sensitivity of the Institute of Legal Aid Benefit: the institute of
legal aid should be gender sensitive, this means the list of lawyers must have a number of
male and female lawyers represented in the various lists so that if the male applicant or
female applicant insist that they wish to be assisted by a male lawyer and not a female
lawyer or vice versa, this wish may be respected. In this case, at first the lawyer of the
chosen gender by the applicant according to who is next in turn should be assigned.
MEASURE 241: Legal Aid for Victims of Crime : legal aid should also be extended to
victims of crime.
MEASURE 242: Training for Legal Aid Lawyers: all legal aid lawyers should be trained
on the law and regulations on legal aid. See, to this sense, what Judge Emeritus Joseph
David Camilleri recommends in his Report mentioned above.
• Such training may be provided by the Legal Aid Department together with the Judicial
Studies Committee and any qualified teaching body such as the Faculty of Law of the
University of Malta. This training should also include training on human rights since
the legal aid lawyer may also be required to make constitutional and conventional
references concerning human rights.
MEASURE 243: Updating of Payments: the charges mentioned in Measure 233 of this
Report should be updated from time to time by the Justice Minister by regulations made
according to the proposed Act 2014 on Legal Aid Benefit .
MEASURE 244: Removal of Distinction between the Granting of Legal Aid in the
Superior Courts and Inferior Courts: the distinction between legal aid granted in the
superior Courts and inferior Courts shall be abolished. There should be a list for civil
Courts - superior and inferior in Malta and another one for the Gozo Court, both superior
and inferior civil Courts. The same applies for superior and inferior criminal Courts,
whether in Malta or in Gozo. Every list should also include tribunals and procedures for
which legal aid is being extended, unless the law provides ad hoc legal aid such as, in the
case of the Board of Appeal on Refugees.
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MEASURE 245: Appointments of Legal Professionals in Inferior Courts: in civil inferior
Courts, as in the case of the superior Courts, a listed lawyer and a listed legal procurator
should always be appointed for every beneficiary while in the case of the criminal inferior
Courts, either a listed lawyer or a listed legal procurator for every beneficiary should
always be appointed.
MEASURE 246: Term of Listed Appointment: the term of a listed appointment will be a
minimum of three years but when a renewal of the appointment of listed lawyers and legal
procurators is going to take place, their work shall be evaluated by the Legal Aid Lawyer
in a way that some form of performance assessment is carried out prior the renewal of
their nomination by the Minister for Justice.
MEASURE 247: Application for Legal Aid : legal aid should apply to all Courts and
tribunals except for those tribunals which are so excluded according to the proposed Act
2014 on Legal Aid Benefit .
MEASURE 248: Amendments to the Criminal Codes: articles 519 and 570 of the Criminal
Code should be amended to provide for a means test as in the case of civil proceedings.
There is also the need for consequential amendment in articles 420 and 512 (1) of the
Criminal Code.
MEASURE 249: Extension of Legal Aid Benefit: the legal aid benefit shall, by means of a
clear provision in the law, be granted in the Courts of Magistrates as a Court of Criminal
Judicature, in the Courts of Magistrates as Court of Inquiry, in Juvenile Court, and for
parte civile in criminal proceedings. When a person is giving evidence before an Inquiring
Magistrate (or before the General Prosecutor in accordance with the proposals made in this
Report), the witness will have the right to consult a lawyer before starting to testify, but the
lawyer will not be present while giving evidence.
MEASURE 250: Grant of Legal Aid Benefit to Indigent Companies: in principle, the
Commission agrees that indigent companies should be entitled to legal aid benefit but they
should be admitted for this benefit after a comprehensive study to ensure that when the
legal aid benefit is extended to their case, these companies are really indigent and not as in
the case of fraudulent bankruptcy or where the directors and shareholders are rich, ending
up giving this benefit to who is fraudulent or who has the necessary financial means. When
preparing this study, there should be a consultation with the Legal Aid Lawyer, the MFSA,
the Commissioner of Inland Revenue, the General Prosecutor, the Commissioner of Police,
with the Attorney General and other entities that may shed light on the financial situation
of the company and its directors or shareholders, such as banks and financial institutions,
so that the difficulties there are with such indigent companies granted legal benefits may be
addressed (such as difficulty of terms, research on the financial position of these
companies, etc.). Thus ensuring that the request for admission for aid benefit by these
companies is a genuine one and made in good faith.
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MEASURE 251: Investigation for Abuse of Legal Aid: since the Social Services
Department has an effective means of execution to ensure that there is no abuse of social
services, the Legal Aid Lawyer and the Unit which is proposed to make the means test
within the Social Security Department should make use of the existing facilities of the
Fraud Investigation Unit of the Social Services Department and the powers of this Unit
shall also be extended for investigation of abuse of legal aid .
MEASURE 252: Reimbursement of Costs Incurred In Providing Legal Aid : while the
reimbursement of costs incurred for providing legal aid benefit for civil matters is normal
practice, the same cannot be said for criminal matters. Therefore, such reimbursement shall
continue to apply only for civil matters .
MEASURE 253: Legal Aid covers the costs of Interpreters and Translators: the legal aid
should also cover interpreters and translators when the beneficiary does not understand the
Maltese language or English .
MEASURE 254: Computerisation of the Legal Aid Department : MITA should be
engaged to prepare the technology infrastructure for the information technology needed so
that as soon as the Legal Aid Department is established it will be fully computerised and
will be able to carry out the technology information services required for optimal
functioning of the Legal Aid Department as proposed by the Commission in this Report.
MEASURE 255: Legal Aid when a defendant is charged: when the defendant is charged
and receives the indictment, he has only a short time to be able to present the preliminary
exceptions. Many foreigners have legal assistance during the proceedings of the inquiry
but then that lawyer has no more relations with the accused. When the Court makes its first
call, it is too late to make these exceptions. Therefore, with the measure proposed in this
Report that, once a person qualifies for legal aid and is given the relative certificate, the
person should remain qualified without the need of any further procedure to solve this
problem.
MEASURE 256: Legal aid during trial: at present there is virtually one lawyer that does
this job although sometimes there is another lawyer. It is impossible that there are no more
trained lawyers to give advice on whether the accused should admit or not, to meet wit h
the Prosecution and discuss the penalty or to defend the accused in a trial. The listed
criminal lawyers should therefore receive the training accordingly and, apart from the
Legal Aid Lawyer, one of his Assistants will have to carry out trials as part of his duties.
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MEASURE 257: Measures to be taken for the Legal Aid Department to operate: the
Principal Permanent Secretary in the Office of the Prime Minister shall take all necessary
measures to:
• administratively establish the Legal Aid Department;
• ensure that MITA prepares the information technology infrastructural service for
the Legal Aid Department;
• select a Principal and Clerk to perform their duties in the Department;
• together with the Parliamentary Secretary in the Office of the Prime Minister
responsible for justice, identify the place from where this Department will be able to
offer its services to the public;
• ensure that a budget is allocated through which all the measures mentioned in this
Report may be carried out.
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9.0 Reforms in the Gozo Courts

A draft law on the reform in the Gozo Courts was presented in the House of
Representatives by the Select Committee for the Recodification and Consolidation of
Laws. A copy of this Bill and the relative report is attached as Appendix VI to this Report.
This Commission makes ample reference to this report and draft legislation, and
recommends that this Bill is to be presented for first reading in the House of
Representatives subject to the recommendation that where the definition of " tribunal " in
clause 16 regarding new clause 181E (3) proposal to be included in the Code of
Organisation and Civil Procedure, that definition should be extended to all tribunals and
not just for those mentioned in that definition. The measures that this bill is implementing
are as follows :
• That the Court of Magistrates (Gozo) will no longer be divided into two
jurisdictions, one superior and one inferior;
• That the superior jurisdiction of the Court of Magistrates (Gozo) is terminated
and the Court of Magistrates (Gozo) will only have an inferior jurisdiction
such as the position in Malta;
• The jurisdiction of the First Hall of the Civil Court is to be extended to Gozo so that
it may hear Court cases in Gozo with regards to Court cases of superior jurisdiction
that fall under the First Hall of the Civil Court by application of the principle of
privilegium fori. It should be known as the First Hall of the Civil Court (Gozo);
• The jurisdiction of the First Hall of the Civil Court, is also extended even when
that Court hears Court cases of constitutional nature;
• That the Court of Appeal, sede superjuri, will also start hearing appeals in the
Gozo Court;
• Due to logistical reasons it is not suitable for the Criminal Court that hears trials to
have a branch in Gozo too;
• That the Constitutional Court should not hear Court cases in Gozo due to the fact
that there are hardly any proceedings before this Court that originate from Gozo;
• That lawyers and legal procurators in Malta can lodge judicial acts at the Court of
Malta to be transmitted in Gozo, and vice versa in a way that lawyers and legal
procurators do not have to physically go from one island to another simply to
present such an act. This can be done today due to the advances made in
information technology that make this process possible ;
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• That practice adopted over the last few years by the Courts was that the most junior
magistrate appointed is given duties in the Court of Magistrates (Gozo) in its
superior jurisdiction. This meant that the most junior Magistrate was actually
performing the duties of a Judge in Gozo. Therefore this Commission agrees with
the proposal that a Judge is assigned to preside in the First Hall of the Civil Court
(Gozo);
• That the jurisdiction of the Family Court (Civil Court, Family Section) is extended
to Gozo so that this function is performed by a Judge di sentu, as is done in Malta;
• That the jurisdiction of the Section of Voluntary Jurisdiction of the Civil Court is
extended to Gozo so that this function is performed by a Judge di sentu, as is done
in Malta ;
• Where the Gozo Courts Bill is proposing to clarify that there is the right of appeal
from a judgment of the Civil Court, Family Section, before the Court of Appeal,
this amendment is to be reconciled with the amendment held by article 2 of Act
XVII of 2012, the Act of 2012 that amends the Code of Organisation and Civil
Procedure for article 41( 5 ) of Chapter 12 of the Laws of Malta;
• That the above principles are reflected in the draft law on the Courts of Gozo .
This bill, in addition to providing a better and more updated for the times and demands
of today‟s life for the organisation of the Court in Gozo by bringing closer their
structure to those of Malta, also makes a number of provisions that effect all Courts,
both Maltese and Gozitan, as follows: • that judicial acts and writings may be transferred between the Courts of Malta and
the Courts of Gozo;
• that warrants and Court orders may be transferred and executed between the Courts
in Malta and the Courts in Gozo, and
• that Court cases may be transferred between Courts and tribunals in Malta and in
Gozo and between one island and another.
This Commission also notes that the building at the Citadel in Gozo which today host the
Gozo Courts has become very small for the judicial activity held in it and for what is
proposed to take place in it by this Commission in this Report. On the other hand, the
Commission noted with satisfaction that the Government through the Parliamentary
Secretary for Justice in the Office of the Prime Minister, intends to relocate the Gozo
Courts to a more spacious premises and that serves better the needs of the people of Gozo
and Malta too.
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RECOMMENDATION SEVENTEEN:

MEASURE 258: Draft law on the Courts in Gozo: The Commission proposes that the
Government presents for the first reading the draft law on the reform of the Gozo Courts
annexed to the report of the Select Committee of the House on the Consolidation and
Recodification of Laws, Papers Laid 9464, subject to the recommendation that:
• where there is a definition of " tribunal " that definition is extended to all tribunals
and not only for those referred to in that definition; and
• where there is the proposal that there may be an appeal of judgments of the
Family Court to the Court of Appeal, it is viewed in the perspective of article 2 Act
Number XVII of 2012, the Act of 2012 that amends the Code of Organisation and
Civil Procedure .
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10.0 Measures to expedite the hearing of appeals in the Court of Appeal

For the right to a fair hearing within a reasonable time to be respected, there is the need to
find a solution to the fact that the Court of Appeal, sede civili, appoints the civil appeals
brought before it after more than three years have passed from when the case has been
entered in the first instance. It is worth noting that while in the year 2011, the number of
non appointed civil appeals was 557, this amount rose to 820 in 2012 and rose again to 874
in 2013 (up to 31 October 2013). These figures are very worrying and, it seems that, over
the years the problem is worsening rather than moving towards a solution to the delays in
appointment of civil appeals .

RECOMMENDATION EIGHTEEN:

Therefore, aware of the gravity of such delays that undermine the right to be heard in
reasonable time, this Commission suggests the following: MEASURE 259: Appeals arising from tribunals to be heard by the Court of Appeal,
Inferior Jurisdiction: appeals not originating from the Civil Court (both the First Hall and
the Family Section) should not be heard by the Court of Appeal, superior jurisdiction, but
by the Court of Appeal, inferior jurisdiction. This proposal should apply not only for new
appeals from when this proposal becomes law, but also for outstanding appeals and their
oral submissions at the Court of Appeal, superior jurisdiction has not yet started. This
applies, for example, to the appeals from the Director of Contracts, Land Registrar and the
Superintendent of Health;
MEASURE 260: Appointment of Another Judge for the Court of Appeal, Inferior
Jurisdiction: adding another judge in the Court of Appeal, inferior jurisdiction, so that the
work load going through from the Court of Appeal, superior jurisdiction, to the Court of
Appeal, inferior jurisdiction, may be distributed better amongst the judges presiding that
Court;
MEASURE 261: Setting up the Third Section of the Court of Appeal: the third section of
the Court of Appeal, superior jurisdiction is to be set up, to hear all the appeals that have
been pending for over three years and therefore reduce the backlog. This Third Section of
the Court of Appeal shall remain until the current backlog of Court cases is cleared;
MEASURE 262: The Role of the Chief Justice in the Court of Appeal: the Chief Justice
shall preside the three sections of the Court of Appeal but maybe the time has come for
him not to preside the Court of Criminal Appeal anymore so that he can concentrate all his
efforts on the Court of Appeal, Sede Civili, where the problem of delay is more acute;
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MEASURE 263: Holding two sessions per week : each of the three sections of the Court
of Appeal, superior jurisdiction, which are the most loaded with Court cases, should hold
two sessions per week to dispose of the backlog before these sections (1091 appeals October 2013) .
MEASURE 264: Measures to address delays in the Court of Appeal: since the Court of
Appeals is hearing a backlog of Court cases to avoid lengthy and pointless delays that
actually these may be of about three and a half years, the following measures should be
adopted in the Court of Appeal:
• immediately upon an appeal is lodged, it must be passed on to the jurist. It will be
the function of the jurist that upon filing of an appeal he draws the attention of
the Chief Justice that in his opinion that appeal is di facile spedizzione or
frivolous or vexatious or has been presented fuori termine ;
• for a judgment to be executed quickly, when an appeal has been presented fuori
termine, the Jurist shall draw the attention of the Court of Appeal so that the
case is appointed and decided immediately. The same concept should apply in
the event of default;
• in the case an appeal is deserted or surrendered, the Registrar shall inform the
counterpart that the Court case has been put res judicata. This is because
currently this procedure is not adopted by law and is causing unnecessary delay
because the respondent simply is not informed of the fact that his Court case has
been put res judicata and therefore cannot execute the sentence as it is his right
to do;
• when an appeal is lodged, the Registrar shall not insist for the payment of the
register‟s fee for the judgment of the first instance provided that the Court case
has been put res judicata;
• the Registrar should process the caution within two months of the filing of the
appeal and the caution has to be paid within two months after the Registrar has
notified the caution account. If payment for the caution is not made within the
said period, the jurist shall immediately inform the Court of Appeal that it
should immediately appoint an appeal for hearing to declare the desertion;
• appeals from the Administrative Court (except those of a constitutional or mixed
nature) to be heard by the First and Second Section of the Court of Appeal ;
• when the Court of Appeal confirms a judgment without any changes in the
considerations, that judgment should be concise as much as possible and the
judgment of the first Court may be attached as an appendix with the judgment
of the Court of Appeal.
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11.0 The Best Performance of the Family Court
Although the establishment of a specialised court to hear and determine family Court cases
was a very positive step forward, the operation of this Court showed that there is the need
that certain problems encountered since the inception of this Court must be addressed.
RECOMMENDATION NINETEEN.

For the Family Court to function better it is necessary to implement the following reforms:
MEASURE 265: The Role of Mediator shall not extend to that of Reconciler: the
mediators shall not continue to serve the function of reconcilers since these two functions
are not complementary. On the contrary, the function of reconciler should be made by an
expert in the matter. It should be left up to the parties to decide whether to resort to
a reconciler, and this should be done at the stage before the mediation at the Family Court.
The same Family Court should offer the service of reconciler but this service should not be
obligatory. However, there must always remain the possibility that during the mediation
both parties jointly request the Court to appoint a reconciler to make reconciliation
attempts.
MEASURE 266: The Role of Mediator shall not extend to that of Jurist : mediators should
not serve the role of jurists, for example, scrutinize contracts for consensual separations or
amicable divorces, and then send these contracts with their notes to the judge. This is
because if such function is not made by the judge, it should be made by the jurist since it is
not a function of mediation but a judicial function. Thus, there should be no need for the
intervention of the mediator on matters where an agreement between the parties is already
reached as the role of the mediator is not to scrutinize agreements made, but to bring the
parties to an amicable agreement so that there is no more need for further proceedings in
the Courts of justice of civil jurisdiction. Mediation, if used properly, will speed up
procedures, reduce costs and ensure that the parties participate in the decision that concerns
them and that they have agreed upon rather than being imposed on them by the judge.
Since wherever there is an agreement between the parties at the Family Court the
proceedings still is cumbersome that can be simplified, the Commission is of the opinion
that whenever there is an amicable separation or amicable divorce, the draft contract must
be verified by the Jurist, before sent to the Judge, and not by the Mediator and once this
contract is also verified it can be concluded. The Jurist should attract the attention of the
Judge to those clauses that in his opinion the judge should request a variation therein. If the
Judge does not agree with any clause or clauses in the contract concerning the welfare of
the children, the Judge of the Family Court shall order such changes which he deems
necessary in the best interest of the children. This procedure shall apply to a contract or
private writing when the couple
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is not married. In these cases the judge, or if he delegates to the Jurist, the Jurist may call
the parties in front of him and assures himself that the parties have understood the terms of
the contract. Finally, the law should be amended to ensure that the legally doubtful practice
whereby currently one lawyer represents both parties in separation and/or consensual
divorce is eradicated.
MEASURE 267: Training and Accreditation of Mediators: it is necessary that mediators
are all trained in mediation and accredited with the Malta Mediation Centre. The
University is organising a Master's in the Arts of Mediation and therefore these mediators
should be recognised that they have reached the highest level of training in mediation.
They should be trained on how to interview minor children. It is also necessary that
mediators be engaged on a full-time basis, and not part-time .
MEASURE 268: Appointment of Mediators: Mediators should all be appointed by the
Malta Mediation Centre, including the Mediators that perform their duties in the Family
Court or in any Court, tribunal or other institution, so that there will be uniformity in the
criteria of their appointment. There should be one code of ethics that applies to all
Mediators, regardless in which Court, tribunal or other institution they carry out their
services.
MEASURE 269: Lack of privacy and limited resources for mediation at the Family Court:
Since nowadays the place where mediators work in the Family Court is very limited, where
there is a lack of privacy, not even a window and much less an air conditioner, it is
necessary that mediators are given adequate space and equipped with air conditioning
system and space that guarantees privacy during mediation sessions. Since the space for
mediators is very limited they must stick to a time-table drawn up by the coordinator of
mediators. If there is a need to conduct additional unforeseen sessions not included in the
time-table, this is not always possible because there are 5 rooms allocated for mediation
and much more mediators than rooms. Once again, these rooms are not equipped with the
necessary facilities for an office, the rooms are small and there is not even a place where
they can hear minor children. There isn‟t a suitable clerk with the mediators to take care of
their administrative needs such as filing and preparation of dispossesses so that the
mediator can have a copy of the process from which he can work. These deficiencies must
be remedied.
MEASURE 270: The Children’s Lawyer: the Children‟s Lawyers need to be trained and
this is not clear to this Commission whether they have never been trained in relation to the
function of their office. Training should not only be of a legal nature, but also of a
psychological nature, taking into account that the clients of the Children‟s Lawyers are
minor children. When the Children‟s Lawyer is engaged according to law, the role of the
Children‟s Lawyer should not be simply to merely meet minor children once and after one
encounter draw up a report, but to make his submissions before the Court. With the
changes in the composition of the Family Court as proposed further down in the report,
there will not be much need for a Children‟s Lawyer but the Court should still have at its
discretion the possibility to appoint him in those cases where a Children‟s Lawyer is really
needed. The Children‟s Lawyer must remain in use to assist
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the Court in its search for what is in the best interests of minors, and not as a personal
lawyer for minors when it involves issues of professional secrecy and then the lawyer
cannot refer to the Court what was entrusted to him by minors. Therefore the function of
the Children‟s Lawyer is not to file a report to the Court but to present both oral and
written submissions. The doubtful practice adopted to date that the Children‟s Lawyer
presents a report to the Court after having interviewed children he patronised should be
discontinued.
MEASURE 271: Code of Ethics : the mediators, the reconcilers and children‟s lawyers
shall be bound by a Code of Ethics.
MEASURE 272: New Composition of the Family Court: the composition of the Family
Court should be similar to that as in the case of the Juvenile Court. This latter Court is
assisted by two Assistants. Therefore, the Judge of the Family Court shall be assisted by a
child Psychologist and a social worker. There must therefore be two panels, one of the
child psychologists and the other of social workers from which this Court may be
appointed. The panel members shall be selected by the Registrar on a rotating basis. Every
decision shall be taken by the Judge but he would take the advice of the technical members
of the Family Court. Always in the family area and the domain of care matters, custody
and access, which is felt today, especially when it deals with pendente lite measures, the
decision is usually taken in the dark. The nomination of Children‟s Lawyers is
unsatisfactory because these people do not seem to have the necessary training on how to
interview children or adolescents without being too direct, to influence them, or otherwise
induce them to feel responsible to what eventually might happen to their parents. Apart
from this, sometimes the Institute of Children‟s Lawyers ends an exercise where a minor
is given the power to decide on what is best for him because what that minor says is
incorporated in a report that is then adopted in a decree - against nature and against the
dictates of the law, especially in view of the brainwashing that unfortunately is customary
when a child will be attending a meeting with the Children‟s Lawyers. Children‟s Lawyers
do not have the experience to identify cases of parental alienation. The nomination of
social workers or child psychologist very often does not lead to much improvement, given
the fact that the social worker announces her visits and generally prepares her report after
just one or two interviews with each side. This apart of the delays involved in these cases
since these experts are not attached to the Court. Therefore there is the necessity that the
Family Court would be assisted by in-house experts that assist the Court in real time. If the
court feels the need to hear minors, then they are heard by the judge, or by the jurist as
delegated by the Judge of the Family Court, in the presence of a child psychologist and
social worker, in an environment that is child-friendly as much as possible. Nowadays, the
Family Court already has the assistance of several child psychologists and social workers
appointed as judicial experts. The experts should be gathered in panels that help the Court,
identified according to their expertise. There is however the need for a guarantee that these
experts are trained and regulated by ethic principles and that they understand that they are
Court officers. In this way they have a duty towards the Court to expose the facts in a
truthful manner, without favouring one side over another, so the

136

Court has the tools that enables it to arrive at a fair decision. These Assistants have to be
experts and officials of the Court but in the end it is the judge who bears the responsibility
to take the decision even on the grounds of fundamental human rights. The Judge should
be given the discretion to appoint these experts where he believes there is a need for them
as when a minor or an adult with special needs or where he sees that the psychological
state of the parents or party so requires: in these circumstances the Judge should consult
with experts in the best interests of these vulnerable persons.
MEASURE 273: Forum shopping: in the Family Court there is the element of forum
shopping at the mediation stage. This is being said because it is not the first time that a
mediation has initiated, and applications for provisional orders pendente lite are presented,
and if one disagrees with the content of the decree, another mediation opens and another
application is presented or that the so called general application with the same demands is
presented. It is being suggested that when an application is filed in mediation or a general
application for interim orders, a system is to be created at the Registry of the Family Court
that the mediations files and the previous general applications relating the same parties, are
provided to the Judge together with the application that is to be treated. There are cases
where during a mediation one side presents two applications simultaneously, one in the
acts of mediation and the other as a general application. This creates difficulties especially
when each application is assigned before a different judge.
MEASURE 274: Production of Banking Documents: a measure that could lead to a
reduction of Court cases in the family field would be that the parties will have the right to
ask the Court for the production of bank documents (by means of a note under oath
submitted by a representative of the Bank), proof of profits and even public searches
during the mediation proceedings. The Court may expressly exempt such witnesses from
the professional or banking secrecy. This will not only allow the maintenance pendente lite
to be adequate and fair, but also that, once there is full disclosure, the parties may, fully
determine what their rights are and in that way, one hopes to reach an amicable separation
at an early stage, and not necessarily be compelled to institute judiciary proceedings to
determine the consistency of assets. The parties should prepare a statement of assets and
liabilities by the first appointment with the mediator. These financial statements should
include all assets, both movable and immovable property, income from work and other
sources as well as recurrent costs. There should be severe penalties contemplated for lack
of full and accurate disclosure, perhaps even penalties that can be imposed by the Court in
judgement if such a fact transpires. The application of article 394 of Chapter 12 for cases
where the party does not make full disclosure may be considered.
MEASURE 275: Disclosure of assets of the other party: with regards to bank assets, each
party shall be authorised to seek for assets even retroactively and go back for a period of
three years or more as decided by the Court, because it is likely that where there are assets,
these would have already been embezzled well before the start of the
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procedures. This authorization shall extend to the Malta Stock Exchange, insurance
societies, the Registrar of Courts and information from Malta Financial Services Authority
(MFSA) on all types of involvement of married couples. Each party shall state under oath
any involvement in a trust as the beneficiary, as well as a settlor or trustee or nominee
company. This information shall be retained by the Court with the utmost confidentiality
and be released only to the parties and the defenders on their record.
In addition to the suggested right in the course of mediation, either party may be given
the faculty to do a direct search with banks and other financial institutions mentioned
above, and thus eliminate the voluminous files that result when banks give their evidence
and obligatory produce every statement for a number of years. All the above refers to the
stage of mediation but the Court shall always have the authority to order that each party
declares what assets it holds, and thus becomes the issue.
MEASURE 276: Addiction of another judge to observe the vote of law: in view of the fact
that the law already requires, although very often it is not being abided, that applications
regarding maintenance, care and custody of the children and the matrimonial home
pendenti lite shall be appointed for the hearing and because this involves a lot more
additional work for judges who preside over the Family Court, the Commission is
recommending the addition of another judge in this Court so that the vote of the law –
which is valuable - respects both the spirit and in the letter. With the addition of another
judge, the three judges in the Family Court can hear the parties themselves to be in a better
position to assess the personalities of the parties before making a decision about the care,
custody, access, maintenance and the matrimonial home pendente lite. While the law
requires that the judge hears the parties before giving such decrees pendente lite, often in
practice this is not happening and it must be done by the three judges in question because
very often these decrees pendente lite effectively change the course of life of the parties
and the children, both financially but also, and more seriously, in terms of family
relationships and the bond between a parent and his/her children.
MEASURE 277: Guidelines on how Maintenance is Calculated: there is the need for
uniformity in the method of calculating the maintenance. Same as on criminal matters there
should be a sentencing policy for the sake of uniformity and to avoid an application for
forum shopping, in the Family Court there should be clear guidelines, which should be
done by the same judges presiding that Court for the sake of consistency, uniformity and
transparency. The Commission for the Administration of Justice shall instruct the three
judges sitting in the Family Court to prepare an exhaustive guidelines for alimony award so
that these guidelines are deployed according to the species facts of each case. These
guidelines, although not mandatory, should be observed as much as possible, and the Court
must depart from them only in exceptional cases while stating in writing the reasons why it
departed from those guidelines. After being adopted, those guidelines should be published
and posted on the website of the

138

Department of the Courts of Justice and circulated to all lawyers. Those guidelines shall be
reviewed by the presiding judges of the Family Court at the request of the Commission
for the Administration of Justice once every three years .
MEASURE 278: From where is Maintenance to be paid: it must always be the rule that
maintenance be deducted not only directly from the wage but also from any other source
of revenue, for example, pension or other social security benefits. The suggestion that
maintenance will be deducted directly from the wage is a very important point because in
reality, the Court generally does not grant this request when it is initially made, upon
submission of the application for maintenance. Then, when who is obliged to pay
maintenance fails, another application must be made so that maintenance due is deducted
by the employer - and sometimes several attempts are made to grant this request. This
means that the parent who is supposed to receive maintenance, has to incur legal costs and
legal fees to submit court orders or complaints (having to miss relative work on the date of
the sitting) to collect maintenance. Therefore, The Commission suggests that it will be a
rule that maintenance is directly deducted from the debtor's wages wherever he may be
employed and/or from any other source of income he might have. The Court shall have the
discretion so that in particular and exceptional cases, if it feels that the debtor will suffer
serious prejudice (of a non-financial nature) by the fact that the maintenance is deducted
directly from wages, will expressly exclude this method. If there is a request for a
modification of the decree of the Family Court regarding maintenance, the Magistrates‟
Court (of criminal jurisdiction) has to preside until the Family Court decides on that
request. This only applies on the pendency of the first application for the variation in the
decree for maintenance.
MEASURE 279: Term in which a divorce judgment is to be notified: a divorce judgment
shall be notified to the Director of Public Registry under the article 66A (4) of the Civil
Code within three days of judgment.
MEASURE 280: Procedure for Divorce: with the introduction of divorce a distinction
was created because while the request for authorisation to institute a Court case for a
personal separation is made by means of a letter addressed to the Court‟s Registrar, the
request for authorisation to institute divorce proceedings is made by means of an
application. The Commission recommends the use of an application for these two
procedures.
MEASURE 281: Sitting of the Family Court in Gozo: the Commission considered the
suggestion that, in Gozo, the Court cases of separation, both civil as well as criminal, are
heard separately from other civil or district Court cases. The information that this
Commission has is that in Gozo there isn‟t enough work to fill a full sitting with these
Court cases. However, it is being suggested that these Court cases are assigned a particular
time, separately from other civil or criminal Court cases that are not family related, so that
in this way, at least there is a little more privacy. In Malta, in criminal courts, a system is
being adopted where, while lawyers and students are allowed in the courtroom for all
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Court cases, the parties enter the courtroom only when their Court case is going to be
heard. It has also became the practice that the witness in annulment cases, are heard behind
closed doors. The Commission suggests that all proceedings in the Family Court are made
in this way, given the fact that highly private matters are being treated. Again, in the Gozo
Court there isn‟t a mediation centre and there is one mediator that attends Court only once
a week. There is therefore the need that a mediator for the Family Court of Gozo is
appointed. There isn‟t also a Children‟s Lawyer at the Family Court of Gozo and the
Court has no alternative but to do without the Children‟s Lawyer, something that can be
detrimental to children. Hence it is necessary that a Children's Lawyer is appointed for the
Family Court of Gozo. Finally, it is also noted that there are no psychologists within
some agencies or departments that can give their free services in Gozo. There is therefore
the need for a psychologist to perform duties in the Gozo Courts .
MEASURE 282: Faculty to redo mediation: the Family Court should have the power to
reappoint a family mediator during the course of the proceedings if this is indicated by the
circumstances of that particular case and in agreement with the parties. Nowadays the law
provides that family mediators are appointed prior commencement of the proceedings and
not during the proceedings. The Commission therefore proposes that this rigidity is to be
disregarded and it will be permitted that family mediators are appointed both before and
during the proceedings.
MEASURE 283: When there is consensus on certain points in connection with a
separation: where, in the course of mediation, the parties have agreed on some points but
there is still a dispute on some point or another a joint verbal that there is a partial
agreement should be registered, while stating precisely what this agreement consists of,
and in the final judgment, the Court will adopt this agreement as part of the judgment, and
confines itself to deliberate and decide the challenged points. The points agreed upon
should take the form of a verbal that constitutes an almost judicial contract. This is done
during the course of the sitting intentionally held by the jurist, and the almost contract will
be enforceable in accordance with article 253 of the Code of Organisation and Civil
Procedure as judgments of the Court.
MEASURE 284: Judgments of the Family Court on the website: The practice that
judgments delivered by the Family Court are reproduced in their entirety on the website of
the Ministry of Justice must stop, and the names of the parties are to be simply converted
into alphabetical letters. Because these judgements contain many things of delicate and
sensitive nature, these judgements should not be published for public consumption, but
access may be given to lawyers and legal procurators by use of a password for this purpose
after eliminating private details such as addresses of the parties, provided that the okkju
will always remain known.
MEASURE 285: Research of paternity from minor fathers: Although this does not strictly
fall under its terms of reference, the Commission notes that there are cases of minor
fathers that are precluded by law from recognising their children even in the act of birth.
This in turn can lead to cases of filiations, apart from the considerations of parental reports
and fundamental rights emerging from them. The Commission suggests that the legislator
should take care to bridge this loophole in the Civil Code (Cap. 16 of the Laws of Malta) .
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12.0 The Prosecution Service

For the General Prosecutor to be able to carry out the duties assigned to him by law, it is
necessary to have a department to provide prosecution services. Without the back up of
this department, the General Prosecutor will not be able to function as necessary.

RECOMMENDATION TWENTY
Therefore, the Commission is proposing the following : MEASURE 286: Establishment of Prosecution Service: a Prosecution Service within the
Ministry of Justice should be established. The Prosecution Service should be headed by the
General Prosecutor that, although it forms part of the Ministry of Justice it shall be
autonomous and independent from the Minister responsible for Justice. This service shall
be responsible for prosecution of criminal actions in all Courts of criminal jurisdiction and
serves as the competent authority for assistance and international legal cooperation
of criminal nature.
• For Prosecution purposes, the police shall be under the ultimate management
and the responsibility of the General Prosecutor.
MEASURE 287: Powers of the General Prosecutor: the General Prosecutor shall have full
powers to instruct, continue and stop criminal proceedings on behalf of the Republic of
Malta and to perform all such functions related to instruction, completion and suspension
of criminal proceedings. Any Court case of criminal nature should be prosecuted by the
General Prosecutor and he shall have the right to prosecute any type of criminal Court
cases and issue indictments for every offence within the Maltese laws unless he chooses to
delegate the prosecution to the Prosecution Unit of the Police Force as being suggested in
this Report, and to any other department of the Police Force under the terms that he may
delegate to the Commissioner of Police. Therefore it is up to the General Prosecutor to
oversee all the work of the Police where he decides to delegate certain duties of Prosecutor
to the Police Force. Every prosecution in Malta should be under the responsibility of the
General Prosecutor, whether it is made by his office, or not, when the prosecution is not
made by his office, the General Prosecutor shall be vested by law with the control and
supervision of these prosecutions, and the last word shall be his. Thus, the note of appeal
according to article 414 of the Criminal Code will no longer be needed since even when
the Police are acting as prosecutor in the inferior Court, it will be doing this under the
supervision and direction of the General Prosecutor.
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MEASURE 288: Common Law Regulating the Operation of the General Prosecutor:
there should be an ordinary law that elaborates on the powers, functions and duties of the
General Prosecutor and the Prosecution Service as provided by the Constitution in
accordance to what is said further down in this report .
MEASURE 289: Constitutional Protection for Prosecution Service: the Prosecution
Service, that should enjoy the due constitutional protection shall be independent even of
the Attorney General, it shall have its legal personality separate and distinct from any
other authority and be totally independent from the Government in carrying out its
functions. No authority, entity, person or other body shall have the right to give orders or
directions to the General Prosecutor or to the Prosecution Service. The role of the
Attorney General will change as he will no longer be involved in prosecution as stated in
the measure entitled Separation of Functions of the Attorney General (see Measure 148).
MEASURE 290: Appointment and Removal of the General Prosecutor: the General
Prosecutor shall be appointed by the Selection for Judicial Services Authority following a
public call for applications. He should at least have the same qualifications required for the
post of a Judge. He will be removed in the same way as a Judge. The General Prosecutor
shall be assisted by a Chief Executive who will oversee the administration of the
Prosecution Service, while the General Prosecutor will be able to focus on the
prosecutorial role of the work of the Prosecution Service. The Chief Executive takes his
orders from the General Prosecutor who will also be responsible to him.
MEASURE 291: How the Prosecution Service is to be divided: the Prosecution Service
will have four sections :
• A division for Prosecution Services that will be responsible for all prosecutions
conducted by the General Prosecutor;
• A division for Legal Services that will be responsible for giving advice to the
Prosecution Service, the Police Force and other state agencies responsible for
executing the Customs Law, Correctional Facility of Corradino, Department of
Probation, etc. and mutual legal assistance, as well as to take care of matters of a
criminal nature such as European Arrest Warrant, processing of extradition requests,
etc. It will also be responsible for the collection of assets and of the proceeds of
crime after these have been confiscated or seized by the Courts. One can easily adopt
the best practice of the Dutch agency founded specifically to work on the collection
of these assets and revenue ;
• A Division for Investigation Services that will investigate those crimes
who‟s punishment exceeds three years imprisonment while the offences who‟s
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punishment is less than three years imprisonment, should continue to be
investigated by the Police Force;
• A Division of Corporate Services that will be responsible for services that deal with
human resources, their training and financial resources necessary for the
management of three other divisions. This will be headed by the Chief Executive .
Each of these divisions, except for that of Corporate Services, will be headed by the
Deputy General Prosecutor.
MEASURE 292: Duties of the Division for Investigation Services: the Division for
Investigation Services shall take over the duties that today are being conducted by an
Inquiring Magistrate. The Commission now is of the opinion that the duties of the
Inquiring Magistrate will be carried out by this Division, and thus let the Magistrates
concentrate more on their adjudicative work. In this way, the Magistrates will not have to
do any more work of an Inquiring Magistrate.
MEASURE 293: Investigative duties of the Police: with regards to crimes with a penalty
of under three years imprisonment, it will be the role of the Police to perform investigative
duties. When the duty of an investigation about in genere or reperti is entrusted to the
Police, these investigations shall be conducted by an Official of the Police Force in a rank
of not less than an Inspector of Police. In the case where this investigation leads to possible
prosecution, it should be another Inspector of the Prosecution Unit of the Police Force as
suggested in this Report, that prosecutes, for more objectivity in decisions that will be
taken during the course of the prosecutions.
MEASURE 294: Duties of the Investigations Division: the Investigations Division within
the General Prosecutor's Office and the Prosecution Unit of the Police will still need to
refer to the duty Magistrate to be authorised to arrest, search and seize any items, and
intercept telephone calls and other communications, or in any other case exercise any
power which the law requires some form of further authorisation from a judge. The
Investigations Division and the Prosecution Unit will have to adhere to international
standards, of the Council of Europe and the European Union in relation to procedural
rights including the right to the access to a lawyer and the right of legal aid during
questioning and during the collection of evidence. The Prosecutors of the Office of the
General Prosecutor will also have the right to attend interrogations being conducted by the
Police and even ask questions and take statements in the presence of the Police, the
interrogated person and the lawyer of the interrogated person. Even the lawyer of the
arrested person will have the right to make questions to his client and take statements
during the course of the investigations by the Investigation Division within the Office of
the General Prosecutor and during the course of the investigation by the Police. These
investigations must be conducted in a transparent manner and the rights of suspected
persons shall be protected to guarantee the right to a fair hearing before the Court.
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Every interrogation shall be mandatorily video recorded same as what happens abroad.
MEASURE 295: Investigation of corruption: there was a number of initiatives by different
governments to combat corruption on a legal level, including the establishment of the
Permanent Commission against Corruption, several amendments to the Maltese law to try
to reduce the incidence of acts of corruption, and other recent measures
like the
removal of prescription in the case of offences of corruption by politicians, and the
whistleblower act. The previous Government, before Parliament was dissolved, felt the
need to propose that the Permanent Commission Against Corruption should be
strengthened through the appointment of a Special Prosecutor. But this Commission is of
the opinion that with the establishment of the Office of the General Prosecutor, the
investigation and prosecution of acts of corruption should be entrusted to the General
Prosecutor and therefore there is no more scope for the Permanent Commission Against
Corruption, which should be dissolved. This in view of the fact that the Permanent
Commission Against Corruption, although it existed since 1988, and held four hundred and
twenty investigations, it appears that it hardly had any success in the fight against
corruption because it is not clear to this Commission that there were any cases whereby the
Police brought someone to Court on the basis of a report of the Permanent Commission
against Corruption. Therefore this function (together with all the files) of the Permanent
Commission Against Corruption may be easily passed to the General Prosecutor who will
be independent from all other state bodies and will enjoy the constitutional safeguards of
independence in his operation and will have an Investigation Division in his office which
the Permanent Commission Against Corruption never had to assist it in its work.
MEASURE 296: Annual Report : the General Prosecutor shall every year at the end of
March present an annual report on the work of the Prosecution Service for the calendar
year that would have just ended. This report shall include :
• report on the work of the Prosecution Service with relevant statistics ;
• this statistics should give information on the indictments issued, withdrawn
accusations, altered charges and decided accusations ;
• the organigram of the Prosecution Service ;
• training, recruitment, discipline and dismissal of employees of the prosecution
Service ;
• number of investigations carried out that year ;
• the number of requests for mutual legal assistance it received ;
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• information on the execution of the acquis of the European Union in field of
criminal justice in Malta;
• any other information that the General Prosecutor will be of the opinion that the
public needs to be aware of.
MEASURE 297: Prosecution Unit within the Police Force: for better administration of
justice it is desirable that the Police Force will have a Prosecution Unit composed of
competent and well-trained officers in law. A more detailed proposal for the establishment
of this Unit was made in an internal Memorandum submitted by Peter Paul Zammit, the
then Inspector and today Commissioner of Police, to Dr Antoine Casha, then
Superintendent, and which was exhibited by Legal Procurator Peter Paul Zammit,
Commissioner of Police, during one of the sittings held by this Commission with the
stakeholders. The Commission carefully examined the proposals made in that
Memorandum and how the Prosecution Unit was being proposed to function - see in
particular Annex D Proposal I and Annex E Proposal II. The Commission is of the opinion
that this document should be updated for today's needs in view of the fact that it was
drafted in January 2001 and discussed with the General Prosecutor so that there will be
synergy between the Police and the General Prosecutor's Office and any duplication that
could occur in the structures concerned may be avoided. Whatever happens, the
direction should always be in the sense that the Police Prosecution Unit will be under the
direction of, and work hand in hand, with the General Prosecutor.
MEASURE 298: Coordination with the Prosecution Unit: there should be coordination
between the General Prosecutor and the Head conducting the Prosecution Unit of the
Police Force. All prosecutions on the Maltese Islands will be made by the General
Prosecutor but who will be able to delegate to the Police Force, including the Prosecution
Unit, the prosecution of criminal Court cases in inferior Courts which do not exceed twelve
years imprisonment. In any case, the last word about prosecutions will be that of the
General Prosecutor and not of the Police.
MEASURE 299: From whom the Police takes its legal advice: the Police Force must take
its advice from the Prosecution Service.
MEASURE 300: Costs of the Prosecution Service to be paid by the Consolidation Fund:
all the costs of the Prosecution Service shall be paid from the consolidated fund after the
estimates are approved by the Minister responsible for Justice after consulting the Minister
responsible for Finance, and allocated by the House of Representatives each year.
MEASURE 301: Conditions of Employment of the General Prosecutor : the conditions of
employment of the General Prosecutor shall be approved by the Selection for Judicial
Services Authority autonomously from scales and conditions of employment of the public
service. The General Prosecutor shall always be considered as a public officer. It must be
assured that the conditions of employment of the General Prosecutor, as
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approved by the Selection for Judicial Services Authority be equal to those of the Attorney
General.
MEASURE 302: Right of Appeal given to the General Prosecutor: the General Prosecutor
shall have a right of appeal from the judgment of the Criminal Court especially where in
his opinion the jury gives the wrong verdict or the presiding Judge gives a
misinterpretation of the applicable laws. With regards to the accused, there already exists
the right of appeal from the verdict of the jury when the accused feels that he has been
judged wrongly - see, in this sense, article 501 (1) (a) of the Criminal Code. The Court of
Appeal can order that the trial is heard again in accordance with article 508 of the Criminal
Code. Therefore this measure may not be objectionable in principle.
13.0 Appointment of Court Experts
The Commission had the opportunity to study a report about the Court experts which was
prepared by the Commission on the Appointment of Court Experts. The report of that
Commission was published by a statement of the Department of Information on 20
November 2002 (see Appendix VII annexed to this Report to the full text of this report).
Although a considerable time has elapsed since this report was published, very few
proposals of that Commission were carried out.
Apart from this report, the Commission received other submissions about the appointment
of court experts. It seems that one of the most acute problems in this field is the lack of
trained personnel to work as Court experts. In some areas there is only one expert and
when this expert, for some reason, cannot perform his assignment, all the work of the
Court that depends on that expert ceases. Also, when there are few experts on a particular
matter, they end up loaded with all the technical surveys in that area, both in terms of civil
Courts as well as criminal Courts. Since these experts do not make miracles, their work
falls behind because of the number of surveys they have, and consequently the Courts
suffers and this causes delays. In the past there was an attempt to solve this problem by
setting up the Institute of Forensics Science at the University of Malta, but this attempt was
unsuccessful. The problem that brings with it the lack of experts is that they take long to
present their report to the Courts which will have no alternative but to wait until finally the
expert presents his report.
This field also needs that tariffs for payments to court experts are determined by means of
regulations, since the civil sector tariffs do not cover all the experts‟ payments, whereas in
criminal sector this does not even exist by virtue of the law tariffs for experts. This is
wrong because these tariffs end up being taxed by the Registrar of the Court without any
legislative guidance on such payments. There must be the much needed transparency in
fees paid to experts to ensure that everything is done above board and at the same time
such payments can be inspected by the Supervision for Judicial Services Authority.
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RECOMMENDATION TWENTY ONE:

The Commission proposes the following applicable for both civil Courts and criminal
Courts: MEASURE 303: How Experts’ Reports should be sworn: the law should expressly
provide that the expert's report should be submitted and sworn before the Registrar and not
before a Magistrate or Judge, both in civil Court cases and in criminal Court cases. This is
to avoid waste of time for the expert to go to Court and wait to be called before the
Magistrate or Judge and swear the technical report, both during the sitting or in camera.
Then it is up to the Registrar to insert that report to the acts and give a copy to the
prosecutor and the lawyer of the defendant/accused in criminal proceedings and the parties
or their lawyers in civil proceedings. The technical rapport should be entered in the records
by means of a note from the Registrar. If the parties want to question the expert on his
interpretation, they can prosecute him for this purpose. In the case of civil Court cases, the
deadline for the request of the appointment of periti perizjuri shall commence from the
first next sitting;
MEASURE 304: Taxing of experts’ reports: the experts reports should be taxed by the
Taxation Section proposed in this Report (see Measure 86). This section should tax
experts‟ reports irrespective before which Court (civil or criminal) they are eventually
presented. There is also the need of a Payment Tariff for Court experts to be found in
Document "B" annexed to the Commission‟s Report about Experts by means of regulations
to ensure greater transparency in the payment of experts and is not left to the absolute
discretion of the Registrar;
MEASURE 305: Establishment of Lists of Experts: experts lists should be established by
means of a Government Notice. Experts on these lists shall be appointed by the Selection
for Judicial Services Authority following a call for applications. Thus, the choice will be
made by the lists prepared by the Selection for Judicial Services Authority so that it is done
in a transparent way and with uniform criteria. Naturally when there are experts engaged
on a full-time basis, the choice should be made amongst them;
MEASURE 306: List of experts: when the Selection for Judicial Services Authority is
preparing the lists of Court experts, it shall be assisted by those technical experts needed
for the selection of experts to ensure that the person to be appointed as Court expert has all
the professional requisites to perform those duties;
MEASURE 307: Qualifications of experts: the Selection for Judicial Services Authority
will ensure that Court experts are not only competent in matter of specialisation, but also
be of good conduct. Therefore it should ask for their conduct certificate to verify it due to
the fact that the expert has a decisive role of how a Court
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case is decided. The integrity of the experts should be ensured and if there is notorious
evidence about their conduct, it should be investigated, even if need be, with the assistance
of the Police. The same requisite of integrity, honesty, justness, etc. required by the
judiciary for their selection should also apply for Court experts ;
MEASURE 308: Database of experts: the Selection for Judiciary Services Authority
should have a database of Court experts accessible to judges and the General Prosecutor.
Through this database, the judge or the General Prosecutor should be able to know how
many technical surveys an expert has. If the Court, after having consulted the database
that it needs it appoints an expert who has more than five outstanding surveys, the
designate Court shall inform the Selection for Judicial Services Authority why it
nominated that expert for six or more times. When there is a considerable number of
experts who can serve in every area of specialisation, there must be at least five experts on
each list and there should be a capping of how many surveys every expert mentioned in
that list can have. This capping can be done in those cases where there is an abundance of
experts available, which is not always the case. Ideally an expert should not have more
than five surveys at one time, regardless by which Court he is assigned to relate before it.
By Court we understand not only the civil and criminal Courts, but even the General
Prosecutor when performing his investigative role. Where there are very few or only one
expert in a particular list, the Selection for Judicial Services Authority shall consider how
to increase the number of experts in that list. Where no experts are found, the Selection for
Judicial Services Authority shall make a recommendation to the Government to train local
people, perhaps even with the introduction of tax incentives in this regard. The Selection
for Judicial Services Authority should also include on the list foreign experts where the
number of local experts is insufficient. The above mentioned capping shall apply to the
experts appointed on a part-time basis and not for full-time experts working with the
Experts‟ Department. Experts are to be selected from the list according to their turn on a
rotating basis;
MEASURE 309: Facilities for experts: those Court experts frequently attending the
Courts building should at least have a locker where they can lock certain documents. There
should be a room available in the premises of the Court, from where the experts can work.
Experts complain that there are no facilities for them where they can do some work while
waiting to be called to testify, especially in the case of trials where waiting time is not
widespread on a number of hours but sometimes even days. It is suggested that in the case
of trials, experts are convened only three quarters of an hour before they are needed to
come to Court and thus they do not waste much time waiting unnecessarily in the corridors
of the Court. In other cases, expert‟s testimonies should always be heard during the course
of the sitting fixed by appointment;
MEASURE 310: Appointment of an expert should be made in writing: when an expert is
appointed it is essential that the appointment is made in writing to be clear, precise
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and well drawn and not written in vague terms that not even that same expert knows what
is required from him. It also has financial considerations as the expert sometimes ends up
doing a lot of work, which he is not entitled to be paid for, without the really legal need for
all that work to be done. Every decree for an appointment of a expert should be notified to
the expert in the shortest time possible and a copy of such decree should be inserted in the
relative process;
MEASURE 311: Appointment of a court expert must be indispensable: at times one gets
the impression that the appointment of some experts is not necessary. The judge shall
appoint experts when he is convinced that the appointment is indispensable;
MEASURE 312: Establishment of an Experts Department: since it is being proposed in
this Report that inquiries are to be made by the Prosecution Service and not by the
Inquiring Magistrate, a Department of Court Experts should be set up which will be
separate and distinct from the Police and the General Prosecutor. This Department shall,
wherever possible, have its own experts engaged on full-time basis. For example it must
have at least an architect, a photographer and a forensic doctor engaged with it. This
Department will be able to offer expertise services to the Courts and be part of a public
corporation of the Courts mentioned above. The Department of Court experts shall compile
a list of foreign laboratories and foreign experts that can be used by the Maltese and Gozo
Courts where, for one reason or another, it is not possible to use local resources;
MEASURE 313: Notification of assignments to experts must be made in writing: in the
case of surveys for the criminal Courts, it is important that the expert is notified in writing
and not verbally by the Police and the General Prosecutor before he begins to complete the
assignment given to him. Nowadays this can easily be done by means of an e-mail with
which the decree for the appointment of an expert may be communicated. The notification
of the appointment with the terms of reference should not take more than two days to be
made.
MEASURE 314: Access to the files by the experts: very often there is the need for experts
to have access to the files of the Courts. In order to avoid transit of processes and for the
expert to have access to all documents in the process, especially large plans, all acts should
be scanned, and the expert will not have to be given the original copy of the file and nor
any missing documents, but the complete version of the scanned file that can also be sent
by electronic mail.
MEASURE 315: Training for Court experts: there should be training for Court experts,
especially new experts, in law and Courts procedures, as well as how surveys should be
drawn. The Judicial Studies Committee should organise this training;
MEASURE 316: Reimbursement of expenses incurred by experts: the reimbursement of
costs incurred by experts should be separate from expert fees. Tariffs should therefore
make this distinction.
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MEASURE 317: Publication of a list of experts by specialisation: the Selection for
Judicial Services Authority shall publish the experts specialisations needed for civil and
criminal Court cases. See, in this sense, Document "A" annexed to the Commission‟s
Report about Experts content in Appendix VII with this Report.
MEASURE 318: Experts are to be physical persons only: the nomination of experts shall
remain in favour of the physical person and not a moral person designated to decide whom
to send as an expert .
MEASURE 319: Collection of expert expenses: article 533 of the Criminal Code should
be amended so that even the costs associated with in kind may be collected from the
offender. Sometimes it also happens that the Police fail to exhibit the minutes and the
judgment is given without the Court applying article 533 of the Criminal Code . The
Commission therefore recommends that all costs incurred to pay experts in the criminal
proceedings are to be automatically charged to the defendant who was found guilty of the
accusations against him and that the General Prosecutor who has to exhibit the minutes in
the acts of criminal procedures so that the experts‟ costs can be recovered, more so when
according to this Report the inquiries will be made by the office of the General Prosecutor
and his office will be initially paying for them.
MEASURE 320: Costs of experts and auctioners: in civil surveys, experts‟ costs should
never exceed the value of the property in dispute. The same is said in the case of
auctioners, that they should not be paid ad valorem, and instead there should be a capping
of €500 for whenever there is the need to hold a sale by auction of immovable property,
ships or aircraft, and €250 when the sale by auction is of movable property.
MEASURE 321: Prohibition of appointment of legal experts: the Courts and the General
Prosecutor should not appoint legal experts but technical experts only. Experts should not
be paid ad valorem and should be payable only for that specific work they are specifically
appointed to do.
MEASURE 322: Cost Savings: to save money, the testimony of foreign experts may be
given from abroad from where the foreign expert lives or works without the need for the
expert to come to Malta. This may be done by means of information technology
connecting the Court‟s chamber where the hearing of the Court case is taking place to the
place where the foreign expert is and the testimony will be admissible for all purposes and
all effects of the law. All chambers, should at least a considerable and a sufficient number
of them, should be equipped for this purpose, both for the purposes of experts‟ testimony
as well as for the purposes of taking testimonies that may be required from abroad. There
should also be the necessary bilateral arrangements for this purpose. Regulatory letters
should be avoided as these cause delays, sometimes even exagerated while
teleconferencing methods or even software like Skype should be more than satisfactory for
this purpose to reduce delays caused by the prolonged procedure of regulatory letters.
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MEASURE 323: Collection of evidence by experts: experts, both in civil and criminal
Court cases, should not be instructed to gather evidence by listening to witnesses, but to
give their expert opinion. The role of the hearing witnesses should be carried out by the
judge or the General Prosecutor or the Police during the course of the investigation and not
by experts. Should there be an exceptional need that the expert hears the evidence, this
should be limited to a technical point only and after being authorised by the Court to this
effect - and never as a rule.

MEASURE 324: Experts are to hear testimonies on technical points only: not even periti
perizjuri they should not listen to testimonies except for exceptional circumstances where
they feel the need of it, always with the permission expressed by the Court. Moreover, the
periti perizjuri should examine the process, if necessary maintain access to the site in
merit to the Court case, or examine every object, or person, or make any necessary test to
accomplish their task, and then relate.
MEASURE 335: Limitation of the assignment of expert to expert opinion: in each case the
Courts should limit as much as possible the survey assignment to experts for expert
opinion. If necessary, the Courts should permit a note of observations by the parties on a
technical point, and the parties may also assign, if they deem fit, an expert ex parte in civil
proceedings, and attach the relative technical report to the note of their observations, so
that they can adequately challenge it, if they deem fit, the opinion of the technical expert
nominated by the Court.

14.0 The Proxies, Interdiction , Incapacitation and Inhibitions
14.1 The Proxies
The main difficulty encountered in the field of proxies is that one does not know when a
proxy is withdrawn or amended. The procedure today, which is costly and highly
inefficient, is that all public notaries have to be notified when a proxy is revoked or
changed.
RECOMMENDATION TWENTY TWO:
To remove uncertainty, the following is being suggested: MEASURE 336: Proxies withdrawn or changed should be recorded: to maintain a register
in the Public Registry (alphabetical order indicating the number of identity cards of both
the principal and the agent), in which there will be registered when the general or specific
proxy is withdrawn or terms that were changed. The registration of a proxy that is
withdrawn or changed is to be compulsory.
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MEASURE 337: Notification to the Public Registry: that upon a withdrawal of a proxy
or a change of a proxy, the principal must notify the Director of Public Registry through
an official letter of such withdrawal or change, while directing him to record such
revocation or change in the register mentioned above. Such registration shall be made
within three days from when the Director of Public Registry is served with the said official
letter.
MEASURE 338: Effect of change or revocation of proxy begins after registration: the
revocation or modifications of a proxy are considered binding against third parties from the
moment they are recorded in the Register as stated above.
MEASURE 339: Copies of proxies of patients given to homes for the elderly: a copy of
every proxy made by a patient at a home for the elderly should be given to the
administration of that home. In that way, the administration of the retirement home will
know who is the beneficiary of that proxy, and make endorsement about the known mental
state of the principals.
14.2 Interdiction and Incapacitation

The article 527 of the Code of Organisation and Civil Procedure provides that the Registrar
must in the month of January of each year, publish in the Government Gazette the list of
interdicted and incapacitated persons. But, during the year, when the Court interdicts or
incapacitates other persons, all public notaries should to be aware of this, by means of a
circular letter. Once again this circular letter is notified to all notaries and this at a costly
expense.
RECOMMENDATION TWENTY THREE:

The Commission therefore recommends that:
MEASURE 340: The Registrar of the Court is to be obliged to notify the Public Registry
of interdiction and incapacitation: the Registrar of the Court is to be obliged to
immediately notify the Public Registry of any relative decree for interdiction or
incapacitation or any change in interdiction or incapacitation.
MEASURE 341: How to make a registration: a decree of interdiction and incapacitation
as well as any modification or revocation of such decree or when the inability is changed to
ban or vice versa, should be recorded in a dedicated register at the Public Registry. Such
registration shall be made within three days from when the Director of Public Registry is
notified of the said decree.
MEASURE 342: Name of the Registry: this register shall be known as "The Register of
Interdicted and Incapacitated Persons ".
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MEASURE 343: Effect of registration: once a registration is made in this register, the
decree will have the effect against third parties from the date of registration.
14.3 Common factor for Proxies, Interdictions and Incapacitations

There is a common factor for proxies, interdictions and incapacitations that concerns
holding of online registers of proxies, of interdictions and of incapacitations. An online
registration must be made immediately to help prevent the need of inquiries to be made in
the public register, and this will be the official version.

RECOMMENDATION TWENTY FOUR:

MEASURE 344: Online Public Register: In the case of proxies and of interdiction and
incapacitation, the Public Registry shall hold online registries and public notaries, banks
and financial institutions, government departments, lawyers and any member of the public
that may have any interest will be able to access this register through the internet. The
online version shall be the official version of each of these to register thus there will be no
discrepancies between the paper version and the online version.

14.4 Injunction

In the case of Warrants of Injunction, unnecessary costs are being incurred because of the
way the law is drafted. Article 874 (3) of the Code of Organisation and Civil Procedure
provides that it should be the notary public who notifies a warrant of injunction that
prohibits the sale, transfer or other disposal of immovable property within twenty-four
hours, to the Director of Public Registry and the Lands Registrar or the authority
designated by the Minister responsible for Justice .

RECOMMENDATION TWENTY- FIVE:

MEASURE 345: Registration of inhibition to be made by the Court Registrar: the
notification should be made by the Registrar of Civil Courts and Tribunals. If the Director
of the Public Registry, the Lands Registrar or the authority designated by the Minister
responsible for Justice for this purpose are of the opinion that there are some details
missing according to the law for such a warrant of inhibition to be registered, they should
request that information from the applicant. The registration will be made after the
applicant provides the information required to law.
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15.0 Charter for citizens in the Field of Justice

One of the points that emerged in the process of public consultation held by the
Commission, is the great frustration of the public about how Court cases are conducted.
One gets the impression that the judiciary is not customer friendly versus the citizen. This
perception, even if not necessarily true, damages the image of our Courts and for the
purposes of safeguarding the democracy that the Courts are called upon to ensure. There
are a number of challenges associated with the Citizens Charter in the Field of Justice that
have to be overcome. We have to reach a state where the citizen does not have to go to
Court unnecessarily to simply learn that his Court case was adjourned, when justice is done
in due time, when judgments are given on the set date, and when justice is administered
without undue and unjustified delay. When the judicial system fails, it does not only
concern the citizen who is awaiting for justice but has an effect on how the society looks at
justice and how the economy and the country‟s investment, including foreign investment,
react to the inefficiencies in the Courts. Therefore, the failure in providing judiciary service
brings with it not only a failure in the administration of justice and economy, but also in
democracy, with devastating results for the country.

The creation and maintenance of standards in the provision of legal services should relate
to those judiciary services that their consumer retains that they are important. When one
tries to see from what the users of legal services are complaining, one immediately notices
where the provision of judicial services is currently defaulting. Without any doubt, the
people‟s highest concern when it comes to judicial procedures, is the delay. It was
repeatedly emphasised by the public to this Commission within the submissions it
received. Not only the citizen has to wait for a very long time to have judgement for his
Court case from the first instance, but after the Court case is decided by the Court of first
instance, the citizen will have to wait, for more than three years in the case of civil appeals
for his appeal to be appointed and some more time for the appeal to be decided. The delay
also exists in the case of criminal appeals and trials. The people also complain about the
lack of information given about judicial proceedings and about what is happening in the
chambers of the Courts.
The Public Service has a number of Quality Service Charters, but there isn‟t one in the
field of justice. However, it should be stated that these Charters within the public service
are more addressed towards the services provided by Government departments to the
citizen. In the case of the field of justice, the Commission is not considering that only the
Department of the Courts of Justice (which is a government entity that encompasses a
number of Directorates) but above all also, the judiciary who is responsible to deliver its
services promptly to the citizen.
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RECOMMENDATION TWENTY-SIX:

The Citizens require such services from the Courts of Justice and from the judges:
MEASURE 346: Court Case heard on the designated date: Court cases are to be heard on
the day it is appointed and where a deferral is necessary the public should be notified two
days before by electronic means such as SMS or e-mail.
MEASURE 347: Court cases will not to be deferred without a valid reason: Court cases
are not to be deferred without a valid reason.
MEASURE 348: Court Cases adjudicated within a reasonable time: the Court cases are
to be decided within a reasonable time and without undue delays.
MEASURE 349: Summoned witness should be heard: that whenever summoned to Court
to testify, they are actually heard within a reasonable time and their testimony should be
taken in a way that they don‟t have to take the witness stand again because the recording is
not working, or because there is not enough administrative staff for the sitting to take
place, or because the case is deferred.
MEASURE 350: Court cases to start and continue to be heard until adjudicated: civil
Court cases and criminal summaries are not to be heard by stubs and snacks, but should
begin and keep on going until decided same as in criminal trials.
MEASURE 351: Court Cases to be heard in time and by appointment: Court cases are to
be heard within the established time and there will be no waste of time for the citizen who
has to remain waiting for a long time for the turn of their Court case, simply because the
timing of Court cases were mismanaged by judges or appointed by time in advance.
MEASURE 352: More information about the judicial process is to be given: the judicial
process is to be better explained in a simple manner for the citizen to understand better
what's going on in the courtroom and during the proceedings. The Media Unit of the
Courts of Justice Department as per proposal further down in this report should therefore
prepare appropriate brochures that will be also be available on the website of the
Department.
MEASURE 353: More accountability in notifications and executions: that there should be
more accountability by the services involved in notifications of judicial acts and execution
of warrants and other Court orders.
MEASURE 354: First appointment of an appeal to be in not later than three months: civil
and criminal appeals are not to take more than three months to be appointed.
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MEASURE 355: When a Court case is deferred for judgment it is to be given on the
agreed data: court cases should not be deferred for judgement more than twice and in all,
after being deferred for judgment a Court case, will not take more than six months to be
decided.
MEASURE 356: Verification of the operation of the judiciary: the amount of work
that judges will be doing is to be verified by the Supervision for Judicial Services
Authority to ensure they are carrying out their duties properly. Obviously this does not
mean that this Authority will interfere in any way on how Court cases are to be decided.
MEASURE 357: The Setting up of a Customer Care Unit: there shall be a customer care
unit that will respond to the questions of the public, that will reply to electronic mail (emails) of the public and provide all necessary information to help the public appreciate
better the work done in the Courts of justice.
MEASURE 358: An effective and efficient complaints system: there shall be a complaint
reply system that will answer to the citizens‟ complaints and that this system will be
effective and efficient. The law should never be used to disrupt the citizens‟ complaint
from reaching the judge - this can be done through the Commission for the Administration
of Justice. The Code of Organisation and Civil Procedure shall be amended to provide that
the Commission for the Administration of Justice may investigate complaints from the
citizens about long delays in the decision of court proceedings, and judges will be obliged
by law to answer to the Commission and provide the necessary clarifications without any
form of interference or pressure on how that case will be decided, and this in full respect to
the principle of independence of the judiciary.
MEASURE 359: Facilities in the Courts building: there shall be enough seating places
where the public can sit in the corridors of the Courts, there shall be facilities for persons
with disabilities including toilets and an air conditioning system in the corridors especially
in summer, and even water dispensers as well as a canteen that will not sell alcoholic
beverages.
MEASURE 360: Summer Attire: in summer men do not have to wear a jacket. T-shirts,
jeans, flip-flop and shorts will still not be allowed. Shirt and a tie should be sufficient.
MEASURE 361: Opening of the chambers: The courtrooms shall open well before the
entrance of the judge so that the public can go in and sit in the courtroom until the Court
case is called. Very often the courtroom remain closed until the judge enters and there is
overcrowding in the corridors of the building of the Court.
MEASURE 362: Use of the courtroom when it is not being used by a judge: At times the
courtroom is not used by a judge and it remains locked, in a way that the chamber cannot
be used by other tribunals or for the purpose of surveys. Since the space in the building of
the Court is limited, there must be better use of this space and courtrooms should not be
left closed and unused when needed.
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MEASURE 363: Sharing of chambers: To make better use of the judges‟ courtrooms,
these should be utilised between two judges in the sense that judge A uses the courtroom
the first week on Mondays, Wednesdays and Fridays and judge B uses the same courtroom
on the same week every Tuesdays, Thursdays and Fridays and the following week they
alternate. The Registrar shall prepare rosters of the use of courtrooms accordingly.

16.0 The Small Claims Tribunal
There is no doubt that the Small Claims Tribunal has greatly contributed to mitigate the
amount of Court cases before the Courts of Magistrates. In this Report this Commission
made a number of suggestions for the increase of the jurisdictions of this Tribunal.
However, the increase of jurisdictions of the Small Claims Tribunal will require more
human resources to cope with the amount of new Court cases that will be introduced
before this Tribunal which, unfortunately, over the time it is also being effected by a
backlog of Court cases. For instance, in the year 2010, 1,780 Court cases were introduced
(in Malta and Gozo) where as in the same year 1,412 were decided, although the following
year 2011, 1,072 were introduced and 1,286 were decided. In the year 2012, 873 were
introduced and 1,018 were decided. From January to October 2013, 760 were introduced
and 709 Court cases were decided.

RECOMMENDATION TWENTY-SEVEN:

The Commission is suggesting the following measures in relation to the Small Claims
Tribunal:
MEASURE 364: Judiciary: Although the backlog of 1,095 Court cases in this tribunal is
of some concern, it results that the Judges are deciding more Court cases than new ones
coming in, and therefore the current set up of part-time judges can be maintained. But if
with the addition of jurisdictions of this Tribunal it results that the disposal rate of Court
cases is not keeping up with new cases, for Court cases in the Tribunal to be speeded up,
and in view of the increase in jurisdictions of this Tribunal ratione valoris the Commission
is proposing the increase of Judges. The Supervision for Judicial Services Authority should
have the function to keep in mind the performance of the Judges after the increase of
jurisdictions to ensure that the backlog not only does not increase but be eradicated by
recommending measures it deems appropriate such as adding other Judges.
More promptitude in the Small Claims Tribunal : The Small Claims Tribunal is not a Court
but a tribunal, but despite this, the Tribunal is, in some cases taking long to dispose of
pending cases before it. The Commission understands that the Small Claims Tribunal was
set up as a Tribunal and not as a Court precisely in order not to be loaded with lasting
procedures and not to move on with formal procedure. The tribunal should conduct its
proceedings with the least formality. Therefore the Commission proposes that :
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MEASURE 365: money claim: the Commission is of the opinion that the words
„money claim' should not be used and instead only the word 'claim' should be used. The
jurisdiction of the Tribunal should be ratione valoris provided that the value of the cases
brought before this Tribunal does not exceed the jurisdiction ratione valoris added (as
proposed in this report) of the Tribunal. This should be the only limitation to this Tribunal,
and the liquidation cannot exceed the jurisdiction of the Tribunal which will be able to
liquidate up to that amount.
MEASURE 366: Monitoring the operation of the Judges: The operation of the Judges
should be monitored by the Supervision for Judicial Services Authority. As in the case of
judges, they should also be attached to performance benchmarks to ensure that their
performance achieve the goal of the desired decisions.

MEASURE 367: Ban of a Judge to sit on one of the authorities or committees of the
Commission for the Administration of Justice: Once a person is occupying the position of
Judge, he/she cannot be appointed to sit on any one of the authorities or committees of the
Commission for the Administration of Justice.
MEASURE 368: Payments for Judges: If the current system is maintained, that is Judges
are engaged on a part-time basis, their payment should not be linked with the number of
sittings they hold but with the number of judgments given. The payment is made after the
Court case is decided and a rate should be fixed (example €60 ) for each case decided.
17.0 Arbitration
The main issue with arbitration is whether mandatory arbitration is against human rights or
not, and this in view of the inconsistent jurisprudence of the Constitutional Court in this
field. The Commission is of the opinion that arbitration should not be mandatory but a
resolution procedure. This point will be addressed hereunder. But this is not the only
problem that exists in this sector. There are other problems that this Commission will
address in this Report.
RECOMMENDATION TWENTY -EIGHT:
MEASURE 369: Costs for arbitration proceedings: in the first place it is necessary that
the costs of these arbitration proceedings are favourably comparable with the cost of the
Small Claims Tribunal, or the Court of Magistrates, according to the value involved.
Today, the filing is much more expensive (minimum €92 for Centre fees only that they can
go up to even €200), while at the Small Claims Tribunal the fee is only around €38. In
addition, before administering the Award in arbitration proceedings, the applicant must pay
for all costs actually incurred, both Registry fees and as well as Arbitrator rights, while in
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the Small Claims Tribunal there are no fees payable by the
party to the judge. This is certainly not the way to incentivise the public to use the
Arbitration system. Therefore it is necessary that the costs of arbitration be much cheaper
than those of Courts.
MEASURE 370: Forms used for arbitration proceedings: the forms to be completed for
Arbitration procedures are unnecessarily complicated and repetitive. The form should be
abolished and instead the procedure should be done by an application, in this way the party
will be required to give all the necessary information according to the Arbitration Act in
the original application and the relative reply.

MEASURE 371: Conflicting judgments of the Court of Appeal on arbitration: there is the
need of a legislative intervention to eradicate once and for all the confusion that was
created with regards to the conflict between two conflicting judgments given by the Court
of Appeal (Inferior Jurisdiction) on the merit if the identical reference to cases on vehicle
damages not resulting from another vehicle, but by some other cause - for example damage
caused by an animal, or by persons in a voluntary manner, from a wall that falls, splashes
of paint, the poor condition of roads or signage. The same applies in the case of
proceedings filed by an insurance company against an insured for violating the policy. In
line with what is to be suggested further down, it is being reaffirmed that article 15 (11) of
the Arbitration Act already provides, namely that all cases involving damages caused to
vehicles (whatever the source of injury) or by vehicles, are subject to arbitration
proceedings, even in the absence of an appropriate clause for arbitration agreed between
the parties. In the event that the request is for damages for personal injury (even if the
plaintiff is also making the request, in the same proceedings, for damages caused to the
vehicle), the jurisdiction must remain of the ordinary Courts. There is also the question
arising about, if someone suffered in a motor vehicle accident injuries but the claim is
only for property damages, the jurisdiction should be of the ordinary Courts or that of the
Arbitration Tribunal. This Commission is of the opinion that, provided that the proposal
made with reference to the issue of claim is also adopted (and not just money claim) in
respect of the jurisdiction of the Small Claims Tribunal, in a way that there is no doubt that
this Tribunal is also competent to decide such issues that concern permanent disability,
then the jurisdiction in cases of motor accidents where someone is injured, should be of the
ordinary Courts. Obviously, for those similar cases that could be pending before the
Arbitration Tribunal if a similar measure is introduced these apply to the recommendations
of this Commission on the remission of acts to the competent Court.
Constitutionality of mandatory arbitration: there remains the question of the
constitutionality or otherwise of mandatory arbitration. Insurance companies are generally
satisfied with the system of mandatory arbitration, and after the right of appeal has been
extended, and particularly if the abstention circumstances are extended, this system can
remain operational. However, the private citizen is not always happy with this system
perhaps because of a perception of lack of arbitrator independence - which, even if not
justified, it is worrying and needs to be addressed so that justice is
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not only done, but shows that it is being done. Therefore it is necessary that the individual
is given the possibility to resort to the ordinary Courts as he deems so, even on those
matters where the Commission is suggesting that it should be possible to resort to
arbitration, even in the absence of a clause agreed between the contenders.

MEASURE 372: Original Jurisdiction to the Arbitration Centre in matters that fall in the
Fourth Schedule of the Act on Arbitration: In this regard, the Commission is suggesting
that the Arbitration Centre shall have original jurisdiction provided that even in the
absence of a conventional arbitration clause, every party involved in any issue that today
falls under the Fourth Schedule of the Arbitration Act (including accidents involving
vehicles according to that detailed above) it may proceed with arbitration anyway. But if a
party wishes that the case is to be decided by a Court, it should be free to ask the
Chairperson of the Arbitration Centre, within fifteen days from when notified according to
Law, so that he may remit this case to the Court. Even when the private citizen is going to
proceed as an applicant he will have the choice of the chair - but, obviously, to avoid
inundation in the ordinary Courts, it is necessary to have a reduction in fees payable in
connection with arbitration, as already mentioned above. When the applicant is an
insurance company, public corporation or other public corporate entity, then the ordinary
chair with an original jurisdiction for such matters falling under the Fourth Schedule shall
be arbitration. The Fourth Schedule, Part A 1.2 should therefore be amended to clarify that
any damage to a vehicle or by a vehicle has to be referred to the Arbitration Centre in its
original jurisdiction. It should be also noted that article 7 (b) of Act IX of 2010 which
deals with the power of the Minister that prescribes a certain class of claims mentioned in
the Fifth Schedule of the Arbitration Act may be decided by arbitration in accordance with
Part IV and the Fourth Schedule has not yet come into force. Therefore it is necessary that
this amendment is brought into force in the interest of better administration of the
arbitration institute. Naturally this measure is not intended only for collisions but for every
dispute referred to in the Fourth Schedule of the Arbitration Act.

MEASURE 373: When Arbitration is not mandatory: as so proposed, in fact, the
arbitration proceedings are no longer mandatory in the case of when the private citizen is
the applicant or when, for some reason or another, he is not covered by the insurance
policy of the vehicle driven by him, or also in other cases involving a private citizen that
currently falls under the Fourth Schedule of the Arbitration Act. Therefore the proposal is
that: (i) The arbitration procedures in case of a car accident are to be mandatory only in
cases where : • at least one of the applicants is an insurance company;
• the defendant is an insurance company or an individual who is regularly
covered by the insurance policy in a way that, even if unsuccessful, the
payment for damages is to be done by the insurance company with no right
of recourse against him.
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(ii) if in the course of the Arbitration proceedings it transpires that, for some
reason or another, there was no coverage in favour of the respondent, then the
same respondent will have the option to ask for his case to be remitted to
the ordinary Courts. Even in the event that the respondent is in default, and has
no coverage, the case shall automatically be remitted to the ordinary Courts.
MEASURE 374: Taking measures when Arbitrators are not efficient enough:
unfortunately even in the field of Arbitration there are arbitrators that are not always
efficient, and that although, they form part of the circle of arbitrators to be appointed
whenever there is disagreement about the appointment of an Arbitrator between the parties.
The terms imposed by Law are often not respected, and there is no form of discipline in
this regards. It is necessary that the Malta Arbitration Centre takes all the necessary actions
for these arbitrators to be removed from the list after carrying out an investigation. This
may be done after the Centre receives a complaint in that sense even from the parties,
investigates, hears the arbitrator concerned and then may come to the conclusion that the
arbitrator should be removed.
MEASURE 375: Production of evidence in arbitration proceedings: currently there is a
difficulty in producing evidence in arbitration proceedings, which is too complex and
necessarily lead to delays in the proceedings. The present system is that if a witness is
summoned to appear in arbitration proceedings, and fails to do so, the arbitrator must
authorise the issuance of the same summon under the authority of the First Hall of the Civil
Court. This summon must be signed by the duty Judge and then sent by registered post as
usually done in ordinary Courts. If the witness fails to appear again and in the case of a
positive acknowledgment, the arbitrator shall authorise the issuance of an escorted
mandate and this, once again has to be authorised by the duty Judge of the First Hall in the
Civil Court. All this is being done because it appears that the Arbitration Centre has no
bailiffs attached to it. Therefore it is being suggested that the Arbitration Centre should be
empowered to make use of the service of the agency which will be responsible for
notifications and execution of this purpose, directly and without the need of authorisation
from the duty Judge. It is therefore being recommended that the arbitrator is granted the
same powers of a Judge where summons are involved so that he may order summons
(without the intervention of a Judge) and thus speed up the proceedings before the
arbitrator while reducing the work of the duty judge or judge as proposed in this Report.

MEASURE 376: Website of the Malta Arbitration Centre: it is necessary to make better
use of the website of the Malta Arbitration Centre to have a website which is as much as
possible similar to that of the Courts. The Arbitrator shall be responsible to update the
centre with the developments being made in arbitrations. One must remember that when it
comes to mandatory arbitrations, confidentiality rules do not apply (rule 49 (c)) and hence
the Centre's website may contain the same details of dates of deferrals and their purpose, as
one may find in the website of the ordinary Courts.
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18.0 Civil Court Cases
There is a number of procedures in the civil field, which can be improved. The
Commission has the following in mind.
RECOMMENDATION TWENTY NINE:
MEASURE 377: Amendment of article 495A of the Civil Code: currently, the procedure in
terms of Article 495A of the Civil Code requires that it is to be initiated again if the deed
of promise, for some reason or other, fails. This Commission proposes that if the Court has
authorised the sale under this article, the deed of promise fails and the co-owners finds the
sale of the property for the same value, or a higher value, therefore then it must be
permissible for the sale to be done without any other procedure except for a simple
application before the Court so that, how it can authorises the change of date or the place
of publication, it authorises the sale to others, provided that this is for the same price or a
higher price. The simple application, will be decreed in camera saving notification and in
the absence of opposition by co-owners. It should be the same Judge who heard the Court
case to give such a decree. In case of opposition, a hearing must be carried out.
MEASURE 378: Recovery of extra-judicial expenses: since extra-judicial costs cannot be
recovered from the losing party there may be cases, quite blatantly, where the creditor ends
up pocketing money to pay for what is rightfully his. This for example, the creditor never
recovers the money paid for his lawyer's advice and non-judicial correspondence - even if
they are necessary to be able to proceed. Thus the extra-judicial costs should also be taxed
according to the tariffs that are purposely determined, and provided that the indicated work
done is actually justified and documented. The Tariffs should be amended to provide
guidelines on which extra-judicial expenses should be taxed by the Taxation Section within
the Department of the Court, so that after having issued such tax, such expenses may be
collected. If there is a contestation about that tax, an application may be made before the
duty Judge to decide that dispute. Extra-judicial expenses for meetings with the client
before initiating proceedings, advice given, researches needed, interpellator letters,
meetings for exploring the possibility of a transaction, etc. should be indicated and
included in the tariffs. Final Tax on extra-judicial work should constitute an executive title
according to article 253 (c) of the Code of Organisation and Civil Procedure .
MEASURE 379: Review of Lawyers’ Tariffs: tariffs for lawyers‟ fees have not been
amended since 1995. However, nowadays the Law permits that the lawyer is paid more
than that indicated in the tariff, provided that this is agreed with the client. This also means
that the party very often ends up paying more money than it can ever recover from the
losing party. It is therefore necessary for the tariffs to be updated so that who wins a Court
case can recover as much as possible close to the amount actually disbursed in legal costs.
There is also the need that tariffs before tribunals are also updated to prevent the strong gap
that there is today between tariffs on lawyers‟ rights in the Code of Organisation and Civil
Procedure, and fees in special laws.
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MEASURE 380: Format of judgements: as a general rule, it is not necessary to give a
statement of everything that had been registered during the minutes of the hearings in the
judgment but only a mention to these minutes that will be a relief. The format of the
judgment should be more simplified, there will be less reference to an interminable list of
documents and other evidence of which the Court had taken cognisance of and the decision
should not only be a list of requests and exceptions but states of what were the requests and
exceptions and how they were determined so that one does not have to go back to see what
was the first request, the second request, etc. and what was the first exception of the first
defendant, the second exception of the second defendant, etc. Therefore, the judgment
should be structured in a way to achieve the objective that judged the issues in a language
that everyone understands.
19.0 . Criminal Court cases
In the criminal field there are certain procedures to be reassessed. These include the
following :
RECOMMENDATION THIRTY:

MEASURE 381: Funds for the Gozo Court: it seems that for some reason, the funds for
the Gozo Court are insufficient. This leads to a situation where experts appointed for
criminal inquiries cannot be paid on time, as soon as they complete their report.
Consequently, it seems that there could be the case that a report remains unattached into
the acts and the proceedings would necessarily be repeatedly deferred. If the Court case is
at a stage of referral, and therefore the acts have to be remitted every six weeks, the
Prosecution and the accused being called unnecessarily every six weeks, simply because
the report has not yet been paid – and no progress is made. Therefore it is necessary to
provide sufficient funds for the Gozo Court for this purpose.
MEASURE 382: When it is the injured party that fails to appear in court: in the event
that the injured party fails to appear in court, there are conflicting judgments. The Court of
Criminal Appeal is deemed that if the injured party is notified and does not appear in
Court, the Court cannot release her. The situation should be that if the injured party is
notified and fails to appear in Court, the Court should move forward to decide the case on
the evidence available. If the Prosecution has negative acknowledgment, then the Court
will be able to defer until the injured party is notified. If the Prosecution is repeatedly
failing to appear in Court for her evidence, then the Court shall order the continuation of
the case without the witness. Wherever the law gives the faculty to the injured party not to
appear in court, the Court case must continue to be heard in the absence of the injured
party.
MEASURE 383: Appointments of Court cases by time: unfortunately, due to tight
deadlines imposed by the Criminal Code the system of appointments of Court cases by
time cannot work easily.
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Even the staggering of Court cases (example every hour or half hour ) may be difficult to
operate, especially when, in the present system, the Magistrate may not have the secret
chamber near the Courtroom. Therefore, when about half the judges are given an office in
the new building in Strait Street, Valletta and the others in the main Court building but not
with the secret chambers attached to the courtrooms, the Commission proposes that no
judge should have his own courtroom and that courtrooms are instead assigned by the
Registrar to the judiciary according to a plan for the distribution of the courtroom which is
to be prepared by the Registrars. In this way every secret chamber that there is close to the
courtrooms can be used by the judge actually working in that courtroom on that particular
day. This will also permit staggering of cases every hour or every half hour, even in the
criminal field, given the fact that if the Magistrate has any time where there are no
designated Court cases, he may continue some work in the secret chamber annexed to the
Courtroom. With the staggering system, the current practice that all Court cases be
appointed at 9.00 am with the actual possibility of delays of several hours for everyone
involved, for all cases to be heard will be avoided.
MEASURE 384: Installation of another Metal Detector: one of the reasons that Court
cases cannot be held at 9.00 am or in the early hours of the sittings, currently is the long
queue there is outside the Court where often the lawyer informs the Court that his client is
waiting to pass through the metal detector. It would be useful to introduce other metal
detectors to reduce this problem.
MEASURE 385: Duty of Police to gather evidence before arraigning a person accused of
an offence to the Magistrates’ Court: it is the duty of the Police to gather evidence
and prosecute persons suspected of having committed an offence. However, sometimes it
happens that Police brings a person to Court and accuse him with a crime without
gathering all the evidence. The Police relays on the fact that it has a prima facie case,
and then take its time to conclude all the necessary evidence during the Court proceedings.
While there may be cases of urgency where the Police cannot do otherwise, such as when a
suspect is to be released after 48 hours, this practice of bringing a person to Court when all
the evidence is not yet gathered, should not be the rule. It is imperative that proceedings
initiate to be heard by the Magistrates' Court after the Police have gathered all its evidence
so that the Court can hear all testimonies and evidences in the shortest time possible, and
as much as possible uninterrupted, and thus reducing drastically the number of referrals or
deferrals and the criminal process may be expeditious.
MEASURE 386: Case Management in the Courts of criminal jurisdiction: while in the
civil Courts, the Code of Organisation and Civil Procedure provides for tools for case
management, including pre-trial hearing and the office of the Jurist which this Commission
is proposing, to assist the judges in the performance of their adjudicative duties in the
criminal field it is also necessary to introduce a system of pre -trial where, during the first
sitting, the Court takes control of the proceedings and establish the dates of the sittings,
what will happen in every sitting, who should be summoned, what evidence will be
brought, when the hearing will be taking place and when the judgement will be
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given. With good planning of sittings through a management plan for every Court case of a
certain length and severity, the Court can plan better the hearings of those procedures with
more promptitude and organisation and thus the Courts of criminal jurisdiction will also be
accountable according to article 532 of the Criminal Code that requires that there should
be no delays. With regards to the system of tools for the management of a Court case, see
the CEPEJ Report, Appendix III, Implementing The Saturn Time Management Tools in
Courts - A Guide and Appendix IV, Addendum to the Draft Report CEPEJ Tools.
MEASURE 387: End of the minutes: there is also a difficulty in closing the minutes
because of lack of experts in certain areas - for example pharmacists – in a way that they
have an overload of work and very often the inquiry cannot be concluded precisely because
the last expert has not completed his work, while all the other reports are ready. It is
necessary that this deficiency be remedied by the Appointment for Judicial Services
Authority when the General Prosecutor takes over the inquiries that nowadays are being
made by the Inquiring Magistrate this difficulty will be resolved.
MEASURE 388: Testimony of doctors, surgeons, etc.: another situation that leads to delay
is when the testimony of doctors, especially those from the Emergency, or surgeons, that
happen to be committed with their professional work on the date of the sitting is required.
A practical system of how these problems may be overcome is that the Court, as far as
possible, coordinates a date with the same doctor when several Court cases could be heard
where it concerns him. But it is not likely that one can do much more than this to avoid this
situation in view of the small size of our country and the consequent limited resources in
this field. Another solution could be that the testimony of doctors will be carried out by
video conferencing where a chamber will be equipped accordingly in all Government
hospitals and in Government elderly homes, so that in this way the testimony is given
directly from there. If there is a need for filing of documents, then the lawyer or legal
procurator within the Health Department will be able to present such documents himself,
even if confirmed by oath of witness if that will be the case, by means of a Note in the
Register.
MEASURE 389: Testimony of representatives of corporate body: it happens that during a
trial every person testifying in the compilation, the same compilation is produced to
testify again at a trial even if his or her testimony may be technical or mere formality and
there is no contestation about it from the parties like when an authentic document is
exhibited. In such cases, where the parties agree that certain evidence are admissible
without any difficulty that testimony should be read in open court to the juries without the
need for that witness to be asked to testify again. When the witness no longer works with
that department or corporate body and therefore the person has no longer access to
records, the person that may confirm or update those records is to testify and not the person
that testified in the compilation, especially if, because of the lapse of time between the
compilation and the trial, that person may be dead, migrated or demented, or no longer has
access to the documents in question. In these cases the Head of the Department or
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Chairperson of the corporate body concerned should be summoned and not that specific
person. They will have the faculty to send that employee attached to the information being
requested to be exhibited at the trial.

MEASURE 390: Maintenance: a particular situation in the field of maintenance is when
you have a person liable to pay maintenance, who repeatedly defaults. So the creditor will
have to waste time and money to make the complaint and go to Court. It frequently
happens that the debtor, when he sees this, he pays even on the day of the hearing itself and
therefore the case will be withdrawn. But even if not, and the debtor is actually found
guilty at the end the creditor would be wasting at least a half-day work, and the cost of
legal counsel to recover what was his by right. Thus maintenance, which statistically
usually is of around €200 per month, will be deducted by at least €50 because of rivalry.
Therefore it should be possible for the Magistrate further to punishment, or rather the same
condemn the defendant to also pay, besides maintenance, an amount of damages of not
more than €100, to the creditor for maintenance, such damages will be enforceable as a
civil credit .
MEASURE 391: Drugs Court Cases: The Court should not hear cases against first time
offenders who have in their possession a small quantity of drugs for their own personal
use. For these persons a different procedure should apply, that dealing with arrest referral
scheme and the establishment of an extra judicial body for the processing of first time
offenders for drug offences - possession for personal use. With regards to this matter, the
Commission is aware that the National Commission on the Abuse of Drugs, Alcohol and
Other Dependencies is working on a report to develop this project, and therefore does not
feel that it should make more detailed recommendations than the above. The Commission
is of the opinion that the drug law needs to be rewritten, be simplified, collected into one
law, primarily an Ordinance about the Medical Profession and related Professions, Cap. 31
of the Laws of Malta, and the Ordinance about Dangerous Drugs, Chapter 101 of the Laws
of Malta and determine exactly when a drug catch should be considered as one intended
for personal use or trafficking. A system should be initiated where it would be easier that
the list of dangerous drugs be updated with promptitude and not necessarily with the need
for legislative intervention by Parliament. This Commission is leaving without prejudice
the matter whether possession of drugs for personal use should be decriminalised as
proposed by the Alternattiva Demokratika to this Commission at a meeting held between
the Commission and the Alternattiva Demokratika on 26 July 2013, since this matter
absorbs its missions and falls more within the competence of National Commission on the
Abuse of Drugs, Alcohol and Other Dependencies. The last point about cases of drugs, is
that in cases of drugs before the Criminal Court, the accused cannot choose that the trial is
done before a Judge without a jury because of the penalty of life imprisonment. This
foreclosure brings with it a lot of time wasting (requisites, defences, replies, rejoinders,
addresses and deliberations) when in most of them the facts about these cases are very
simple. It is therefore suggested that, without an intervention in
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punishment, a provision is to be introduced to Cap. 31 and Cap. 101 (and, eventually, into
the consolidated drugs law) where it says that the proviso to sub article (6) of article 436 of
the Criminal Code does not apply to offences under those Ordinances or under the
consolidated drug law. This would mean that drug trials will be much simpler and quicker.
MEASURE 392: Freezing all assets of the accused: with the introduction of the
article 23A of the Criminal Code, the prosecution may request the freezing of all assets of
the accused in Court cases of crimes that their sentence exceeds one year imprisonment.
The Court is bound to freeze such assets. Therefore, the Commission proposes that a clear
discretion is given to the Court to decide whether to accept the request of the prosecution
for the freezing of assets and, in the eventuality of accepting such a request, have the
discretion to limit that order to the amount merit of the case. Also, the law should make it
clear that every revenue of the accused pendente lite is not effected by such order unless
the Court decides otherwise.
MEASURE 393: Noise generated by bars and other commercial establishments: in district
Court cases there are many neighbours that complain from noise coming from bars and
other commercial establishments. This means that every time the Court has to nominate an
expert to measure the sound and the appointment of these experts this is a financial burden
on public funds. To save such costs, it is being proposed that in every establishment that is
licenced by the Police which is a source of a lot of noise, a condition should be entered in
the licence that a decibel meter is to be installed. Its function is that when the noise
exceeds a certain metering of decibels as prescribed by law the music is automatically
stopped and in that way the noise level is regulated to the benefit of neighbours.
MEASURE 394: Strengthening the Forensic Laboratory: There is the need that the
Forensic Laboratory is strengthened to be able to provide every service that can be required
to offer to all judiciary services and even to Courts of civil jurisdiction. If the Forensic
Laboratory does not have the equipment or knowledge to do this, it must contract this
service from the private sector and, in such absence from foreign laboratories. The
Forensic Laboratory should benefit from the best certification from certification authorities
of foreign standards such as ISO.
MEASURE 395: Conversion of penalties into imprisonment: Nowadays, the conversion of
a penalty into imprisonment varies according to the type of fine that has been inflicted. If
the fine is that contemplated as punishment for the criminal offence, the rate is of €35 per
day imprisonment (article 11(3) of the Criminal Code) whereas in the case of experts costs,
they are converted at the rate of €11.65ċ for every day imprisonment (see article 533(2)).
The rate of €11.65ċ is the rate that the fine is converted in detention (see article 13(2)).
Maybe it's time for a single rate for the conversion of money (whether penalties, fines or
expert charges) for a day imprisonment.
MEASURE 396: Freedom from preventive arrest after a person has served the
maximum penalty it can be given in case of conviction: It must be ensured that when a
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person was held under preventive arrest pending the course of criminal proceedings, that
person should be released from the preventive arrest - unless there are no serious reasons
of public order - if the punishment given for accused crimes has already been served.
Therefore, if such person is eventually convicted for charged crimes, the person does not
have to serve such punishment once that person has already done so.
MEASURE 397: Procedure for when a person is under preventive arrest: When a person
is under preventive arrest, proof hearings must be held within not more than fifteen days
between one sitting and others. Once the nine months for the evidence of the General
Prosecutor elapse, the defendant or accused shall have the right to be released on bail under
guarantees to appear in Court for trial. The Court should be obliged ex officio to see if the
arrest is still necessary for procedural reasons. This would require an amendment to article
575 of the Criminal Code.
MEASURE 398: Granting preference to Court cases of persons under preventive arrest:
when a person is being held in jail under preventive arrest, the Court case of that person
should be given priority over other Court cases where the accused is on bail.
MEASURE 399: When a Person Reforms Itself: it is not the first time that a crime
convicted person, reformed himself, started working regularly, even got married and have
a family and nurturing his family, and after years is given another negative judgment that
imposes another imprisonment. The court imposing such penalty should have the
discretion, that being given a sentencing report, instead of imposing an imprisonment
sentence, imposes a suspended imprisonment sentence provided that even in this case
that Court will have the faculty to impose a supervision order or any other order such as
probation to ensure that during the operational period of that suspended sentence, the
sentenced continues to behave well.
MEASURE 400: The indictment: The way the indictment is written is outdated.
Sometimes one gets the impression that he is reading a romance rather than an objective
indictment against the accused person. Thus, indictments should be more simple, straight
to the point and streamlined. The indictment should have the circumstances of the place,
time, location and other historical circumstances that give information to the accused on
what the accused will defend himself. The General Prosecutor should concentrate on the
charges in a legal framework .

20.0 Revision of the Legal System

The Commission was asked to make recommendations on a revision of the legal system.
This is a very vast matter and will be considering a revision of the legal system with
regards to how it effects the administration of justice .

RECOMMENDATION THIRTY ONE:
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MEASURE 401: Media Unit: the Courts of Justice Department should have a Media Unit
to inform the media about judgments and other procedures that have a public interest and
be of interest to the media. For example, the Police have the Community and Media
Relations Unit (CMRU). The Media Unit should prepare leaflets about the Courts, the
work done by them, the court procedures, how one testifies and other matters of public
interest. It should serve as a means of educating people in the field of justice and should
therefore participate in the media to bring the Courts to citizens. It should also, continue to
organise the annual day dedicated to justice, where there is an open day where the public
can see through an exhibition and audio-visual production on how the Courts work.
Nowadays this open day is celebrated on 25 October of each year by the Council of
Europe. This Unit will also continue to organise school visits for children in the Courts
building and a guided tour of the building of the Court where it is explained to them the
main functions of the Courts. This Unit shall have persons of experience and expertise that
their work will be to scrutinise the judgments rendered and regularly, issue bulletins
containing extracts the highlights from judgments on points of law, and also provide news
about best practice and precedents and legislative developments. Thereby achieving greater
uniformity in judgments and judicial practice and reduce uncertainty. It will also be a
useful tool for academic research.
MEASURE 402: The Administrative Court and the Administrative Code: In Malta we
never had an administrative civil Court. Instead we have a number of tribunals that,
together with the civil superior Courts are continuing to serve the function of this Court.
However, this Commission cannot but recognise the complexity of the laws that nowadays
regulate the public administration, the growth of public administration over the years and
how useful all the Court cases concerning the public administration should as much as
possible be addressed before one Court – that administrative.
The structure of the public administration we always had from the time of the British to
date was an anglo-saxon system that is a mixed system of Courts and tribunals with an
administrative jurisdiction. On the continent there exists a system of civil administrative
Courts that take cognisance of Court cases concerning the government and the public
administration. In the continent, these Court cases are not heard by civil Courts as in Malta,
but by administrative Courts.
The advantage of setting up an administrative Court is in the sense that there may be one
Court case against the government and therefore avoid many delays and decrease
drastically the need of several lawsuits on the same merits. Today one can open a case for
judicial review against the government; a case for damages against the government; a
constitutional case against the government; a case for infringement of fundamental rights
against the government; besides any criminal proceedings that may also be instituted, all
these several cases have to be made separately. That means you may have four Court cases
- and if appeals that can be made in Malta are added too, these may increase to eight Court
cases - on the same merit. And this without also
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adding new trials and criminal proceedings concerning the same action or ommansjoni or
Court cases before the European Court for Human Rights in Strasbourg or preliminary
reference to the European Court of Justice. This is bringing prolonged judiciary procedures
that turn out to be never ending. This multiplicity of Court cases brings a lot of stress on
the judiciary, on the registry staff, increase costs and prolong unnecessary procedures.
Before an Administrative Court, all these cases may be made by one Court case and in that
way there will be more promptitude, decrease in the number of Court cases that nowadays
are artificially increasing, decrease in the possibility of conflicting judgments and
reduction in Court expenses and delays.
The setting up of an Administrative Court as suggested above, should be complemented by
the introduction of an Administration Code that gathers in one law, in an organised and
systematised manner, the main laws of administrative nature of the country.
MEASURE 403: Mixed Court cases: When there is a Court case before the First Hall of
the Civil Court or the Courts of Magistrates, and the Attorney General on behalf of the
Government is called as third party, the First Hall of the Civil Court should convert itself
into an Administrative Court, and the Court case will continue to be heard by the same
Judge.
MEASURE 404: Simplification of constitutional procedure: When formulating the
Constitution of Malta in 1964, the idea at the time was that there would be a few Court
cases of constitutional nature and that the remedy was intended as an extraordinary one.
However, nowadays, there are so many applications before the Courts of constitutional
jurisdiction, that this type of Court cases have become the norm and not the exception.
Suffice to say that the Constitutional Court alone decided 50 Court cases in 2012; 60 Court
cases in 2011; 32 Court cases in 2010; and 35 Court cases in 2009; total of 237 Court cases
over only 4 years. Not only that, by the end of the 2012, the European Court of Human
Rights has held 46 Court cases that were lodged against the State of Malta and even these
Court cases are increasing more as the Maltese are becoming more aware of their rights.
Therefore, the constitutional remedy, for the judicial economy, shall be considered as an
ordinary one and constitutional matter should be submitted and decided with ordinary
matter within one Court case, and not in two separate Court cases distinct from each other
although on the same subject. This can be easily be done before the Administrative Court
and in this way the number of Court cases decrease because there will be no need to have
multiplicity of Court cases on the same subject (judicial review, damages, constitutional),
with an appeal at the Constitutional Court.
With the introduction of this proposal, the daily difficulty about when a reference should
be made or when a constitutional or conventional Court case is filed by means of an
application, or whether a request for referral is frivolous or vexatious, or whether there
should be a pending deletion the outcome of a constitutional kwezit and other useless
procedures that serve only for an unnecessary prolonged judicial process.
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MEASURE 405: Establishment of a Constitutional Court with attached Judges to Perform
Duties Exclusively in this Court: It is being proposed that the Constitutional Court will be
composed of three Judges that perform their duties in this Court only and not in another
Court, this Court will have its own budget separate and distinct from that of other Courts, it
will not be presided by the Chief Justice, and the place where this Court sit and hold its
sittings will be in another building not in the Courts of Justice. Because Malta is constantly
being criticised by the European Court of Human Rights that we are taking very long to
decide Court cases of constitutional nature and because most of the sentences of the
Constitutional Court are wiped out before the same European Court of Human Rights, this
problem needs to be dealt with by the appointment of three judges ideally experts in human
rights law to ensure that Judges presiding in the Constitutional Court follow the sentences
of the European Court thoroughly and thus there will not be such an alarming number of
cases (80 %) at the Constitutional Court in Strasbourg that are turned down. Nowadays
Court cases of constitutional nature that impugn judgments of the Court of Appeal are
being heard by a single Judge who presides at the First Hall of the Civil Court and who is
hierarchically inferior to the Chief Justice who presides the Constitutional Court. This is
not acceptable to the European Court of Human Rights that in the judgment Bellizzi v
Malta remarked as follows: 43. Moreover the Court observes that while the constitutional
jurisdictions (the Civil Court and the Constitutional Court in
case of an appeal) assessing complaints relating to
Constitutional Court proceedings would be differently
constituted, the former would most likely have to rule on the
conduct of the Chief Justice (the President of the Constitutional
Court) and other hierarchically superior judges. Such a
scenario may raise issues in respect of impartiality and
independence.
If this solution is adopted, there will be less Court cases that end up at the European Court
and are lost there because we would really have tackled the problem that many people have
to go to Strasbourg to receive remedy from a judgment of the Constitutional Court that
violates rights and the fundamental human freedoms.
MEASURE 406: Execution of judgments of the European Court of Human Rights: Article
6 of the Act concerning the European Convention leaves it to the discretion of the
Constitutional Court on how and when to execute a judgment of the European Court of
Human Rights. Because this article may bring the Constitutional Court in a conflict with
the judgments of the European Court of Human Rights, it is suggested that the judgments
of the European Court of Human Rights where this Court has decided a case in which the
defendant is the State of Malta, such judgment shall have the power of a law in Malta and
should be enforceable in its entirety by all organs of the State, regardless what the law or
the Maltese jurisprudence provides. In the event that an applicant
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before the European Court of Human Rights is seeking some specific execution of a
judgment of the European Court of Human Rights given against Malta, the Constitutional
Court shall be bound by law to execute such judgment against the Attorney General or
another organ of state, as appropriate, in accordance with articles 252 and 255 of the Code
of Organisation and Civil Procedure as if the judgment of the European Court of Human
Rights was a judgment given by the Constitutional Court against the Attorney General.
When the European Court decides that the applicant did not have access to Court - namely
when there is no law that permits him to put forward his complaint before the Courts - that
person should be awarded moral damages while the Constitutional Court shall hear that
case itself and give appropriate remedies.
MEASURE 407: Selection of substitute Judge on the European Court of Human Rights:
The practice that is already being adopted recently is that there be a panel of substitute
judges when the Maltese Judge on the European Court of Human Rights decline himself or
abstain, the European Convention Act, Cap. 319 of the Laws of Malta should be codified.
Thus the Government of Malta (the defendant before that Court) appoints a panel of
judges from the Superior Courts of Malta to sit instead of the Maltese Judge who has been
declined in the European Court of Human Rights. Therefore there will be an appointment
of a number of substitute Judges from which the Registrar of the European Court of
Human Rights can chose one according to the turn. In this way, this measure ensures that
the substitute Judge is not chosen ad hominem but from a list of Maltese substitute Judges.
MEASURE 408: Implementation of obligations erga omnes: The Code of Organisation
and Civil Procedure, in article 237 expressly provides that „The sentence can never be
harmful for who, neither himself nor by means of authors or his lawful representative, is
not part of the case determined by such judgment. The marginal note of this article reads:
„Judgments have no power on parties not in dispute.‟ What is not being recognised by the
Courts of constitutional jurisdiction is that the government is the respondent
and, therefore, the government is also bound by the judgment of the Court when the
Court declares that the law goes against the Constitution or the European Convention.
This article, makes a lot of sense in the context of civil procedure, and makes no sense in
the context of constitutional procedure in view of article 6 of the Constitution of Malta and
article 3(2) of the European Convention Act, Chapter 319 of the Laws of Malta. With
regards to judgments of constitutional and conventional nature the principle must be that
these judgments apply erga omnes and not between the parties to that Court case. With
regards to the State, the sentence shall bind irrespective of who is the other party.
MEASURE 408: Conversion from temporary to perpetual ground rent: The Commission
noted that the various decisions given by the Courts, both by the First Hall Constitutional
Jurisdiction and by the Constitutional Court itself, where it is being declared that the
dispositions of Article 12(4) and (5) of Cap 158 of the Laws of Malta with regards to the
conversion from temporary to perpetual ground rent, are
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injurious of Article 37 of the Constitution and the first article of the First Protocol of the
European Convention, without declaring the Law anti-constitutional. Although it does not
fall under the duty of this Commission, the Commission, for the avoidance of multiple
proceedings in merit to this subject, recommends that the legislator should take care of that
as soon as possible modify or amend the Law.
MEASURE 410: To ensure the supremacy of the Constitution and the European
Convention of Human Rights, and to strengthen the certainty of right: The Commission
proposes that the following is to be confirmed by legislative provision:

(a) when a judgment of the Court of constitutional jurisdiction has the force of res
judicata determines that a law or a provision of the law are inconsistent with the
Constitution or the European Convention of Human Rights and therefore void, the
decisive part of such judgment shall be published in the Government Gazette
within one week from when that judgment becomes res judicata. That law, or that
provision of the law, will be null and of no erga omnes effect in force of that
judgement.
(b) when a judgment of the Court of constitutional jurisdiction states that a law,
or any provision of the law, are consistent with the Constitution or the European
Convention of Human Rights, that judgment determines the case in which it was
given. But that determination is not erga omnes, and every person will have the
right to contest the validity of that law on the same reasons or for different reasons.
(c) on matters of invalidity of laws, the doctrine of precedent applies, and the
Courts of inferior jurisdiction must follow the decisions rendered by a Court of
superior jurisdiction.

MEASURE 411: To reconcile conflicting jurisprudence: the Commission proposes to
determine that:
(a)
when a court or tribunal finds that there exists a conflicting jurisprudence
on any matter that is sub judice before it, that Court or tribunal di sua sponte or
upon request by any party, refers the controversy to the Court of Appeal, the Court
of Criminal Appeal or the Constitutional Court, according to the case. The Court to
whom the reference was made, for the purpose of this reference presided by the
Chief Justice and by four senior judges who can fit in that composition.
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( b ) on matters of conflicting jurisprudence, the doctrine of precedent applies, and
it is not licit to the Court of inferior jurisdiction to review the determination of the
Court mentioned in the previous paragraph.
MEASURE 412: The Need of Codification and Consolidation of Law: For the law to be
better known by the people and for the law to be simplified, the laws of Malta should be
codified and consolidated. This Commission is of the opinion that the proposals for this
scope that were made at the House Select Committee about the Recodification and
Consolidation of Laws should be undertaken. See Appendix VIII annexed to this Report.

MEASURE 413: Updating the law on payments to witnesses: The anachronistic law that
exists amongst the Laws of Malta is the Ordinance on Witnesses Fees, Chapter 108 of the
Laws of Malta. This law provides for the payment of witnesses that are summoned, in civil
and criminal Court cases, to give their testimony. Payments for witnesses established in
this Ordinance are irriżorji. The maximum amount that can be paid to a witness is €1.16.
There is the need to revise these tariffs and to be updated for today's times.
MEASURE 414: Moral damages: As a rule our law does not provide for moral damages.
However, there are a few laws that provide for these types of damages. Amongst them are
moral damages according to the Constitution, the European Convention Act, the Data
Protection Act, the Press Act, the Consumer Act, the law on the promise of marriage, etc.
It is being suggested that the exception becomes the rule and the Civil Code is to be
amended to provide for moral damages, these will be capped to a maximum of €25,000.
The Commissioner of Laws shall study the provisions of the Civil Code and other Maltese
laws to make recommendations on the inclusion of moral damages and other forms of
damages such as the existential and punitive damages in the Maltese legal system.

MEASURE 415: Criminal libel: The Press Act provides for both criminal libel as well as
civil libel. In the first case the penalties are of criminal nature; in the second case the
penalties are of civil nature. The Commission is of the opinion that with regards to press
offences, the Press Act should be guided by the freedom of expression. Such freedom
requires that the punishment given should not be of criminal nature but of civil nature. On
the other hand there must be ;
(i) the maximum and minimum damages that may be liquidated by the Courts
of civil jurisdiction for defamation;
(ii) that the maximum, although it should still be capped and not be
an indeterminate one, it should rise to €25,000 ;
(iii) criteria to be adopted for the liquidation of damages in Court cases of libel
must be identified and legislated;
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(iv) in view of the 1996 amendments to the Press Act which require that the
name of the editor of the newspaper will be printed next to the editorial, it
should no longer be required to bring the proof that that person was the
editor of the newspaper once it results ex admissis from the issue of that
newspaper itself who was the editor. This measure is always necessary so
that there is someone identified as the person responsible for the printed
matter even if there is no need for the registration of such person with the
Press Registrar ;
(v) on every printed matter - and not just newspapers – there must always
be
the name, surname and number of the identity card of the person
responsible for such printed matter.
MEASURE 416: Assignment of Duties to New Judges: When a new judge is appointed,
the Chief Justice shall assign him his duties before the mentoring of the retiring judge is
finished and the new judge will be inheriting his cases, so that when the new judge has
been trained he will be able to start performing his duties immediately.
MEASURE 417: Opening of the Registry: For the best accommodation of the citizen, all
Court Registries must be opened at 8.30 am

175

21.0 Implementation of the Restorative Justice Act
The Commission took note of the proposals made by Mr Natalino Attard, Director of the
Department of Probation and Parole dated 28 June 2013. A copy of this report is attached
as Appendix IX to this Report. The Commission is of the opinion that this document
should be adopted in toto since it makes useful and valuable suggestions in this area.
RECOMMENDATION THIRTY-TWO:

MEASURE 418: Adoption of Appendix IX: the Commission is recommending that the
Government adopts the suggestions reproduced in Appendix IX to this Report. The
Commission also recommends that the structures provided in this Act are to be set up and
start functioning.
MEASURE 419: Victim Offender Mediation: Mediation had a great boost abroad, not only
in civil, commercial, family, administrative, work sectors, but even in the criminal sector
where the so called victim offender mediation takes place. The law should therefore not
only provide the legal framework for this type of mediation but training on victim offender
mediation should be given to all institutions involved in the administration of justice so
that an application for this type of mediation would be possible to be made.
MEASURE 420: Offender Assessment Board ( OAB ) and Parole Board: It is being
suggested that the Parole Board should have a Handbook to help them on how to proceed
in every circumstance. For this purpose it is necessary to have a Handbook for Parole
Board Members which gathers the relevant provisions from both the Act and the
Regulations, as well as procedures applied in other countries, particularly that of Ireland. It
is important that every member of the Parole Board will therefore be, in cognisance of the
Restorative Justice Act (Chapter 516 of the Laws of Malta ), as well as the Handbook.
Likewise a Handbook for Offender Assessment Board Members should be prepared.
MEASURE 421: Project Leader: For this reform to be successful a Project Leader at the
Ministry for Justice responsible to coordinate all activities, monitor, take certain decisions,
prepare an implementation plan, etc. should be appointed. This serves to have an officer
specifically responsible for this reform who will have all the support for this reform to be
implemented in an effective, economic and efficient way. This office should also be given
financial resources to carry out the initiatives and activities needed for the making of this
reform ( ideas are listed in Section 5 below) .
MEASURE 422: Parole Clerks: The Restorative Justice Act ( GR ) provides that there
will be Parole Clerks, and the purpose for this was to avoid a situation where there will be
added pressure on the Parole Clerk if only one is appointed, besides the benefit of worksharing and the continuation of work when one is on vacation leave or sick leave.
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MEASURE 423: Forums: It is important for all stakeholders to have a forum to meet
regularly and particularly discuss the difficulties encountered. The initiative taken by the
Department of Probation and Parole for the establishment of the Restorative Justice
Management Committee was precisely to have a forum comprising the entities mostly
involved (Ministry, Correctional Facility, Dip. Probation and Parole, Police, Court) to
discuss matters of policies and proposals for amendments to the laws, and administrative
and logistical matters. It is necessary, however, that this Committee convenes regularly (at
least once a month).
Furthermore, it is also necessary for everyone involved in the field of criminal justice:
Police, Prison, Probation Services, Judiciary, Lawyers, etc. to have the opportunity to have
a seminar (a day or two) to discuss all aspects of the provisions and implications of the Act
on the GR, as well as on how they will be working together so that the implementation of
this law will be an effective and efficient one and operated in the most economic way.
MEASURE 424: Education and Information Campaign: It is necessary to have an
educational and informational campaign for the general public and for anyone interested
(example: academics, researchers, students, etc.). It is recommended that for this aim there
will be an education and information campaign which will be spread as follows :
• Information and Education for the public - using all information mediums, in
particular the public broadcasting, newspapers, the internet, social media,
publications, etc. ;
• Information to all prisoners - through informative seminars for eligible prisoners,
divided into groups ;
• Seminar for all stakeholders, including non-governmental organisations involved in
offender management and the provision of services (example; Caritas, Sedqa,
Appogg, Fondazzjoni Mid-Dlam għad-Dawl, Fondazzjoni Suriet il-Bniedem , etc..)
• National Conference – which will be open to anyone interested.
We believe that public information should be a priority at the moment to clarify any doubts
and remove the impression of some that nothing has been prepared.
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22.0 Other Recommendations
There are other measures, of miscellaneous nature, that the Commission wishes to put
forward.
RECOMMENDATION THIRTY-THREE:

MEASURE 425: Frequent amendments to the laws of procedure: Unfortunately, the civil
and criminal procedure laws are being amended frequently and at piecemeal. It is therefore
necessary not to have disjointed amendments to these laws so that these laws will be
amended in a more holistic way by appointing a Commission to study the amendments
needed for these laws and this exercise will not only focus on a few dispositions but on the
Code or on the Act of Parliament in full. When amendments are made piecemeal, as
happened in the past, new problems are created because either no consequential
amendments are made to other laws or there will be dispositions in different laws, or even
in the same law, that contradict themselves. Again, these amendments were not put into
effect all at once but over a period of time and through a considerable number of legal
notices in a way that one does not even have the slightest idea of which dispositions have
come into force and of which have not. Very little room remains for the right of certainty
with this method of legislation.
MEASURE 426: Lack of adequate security in the Courts’ building: While there exist
some form of security at the entrance of the Courts‟ building, there is very little security in
the corridors, registers and in courtrooms. Although the Code of Organisation and Civil
Procedure provides in article 68 that the bailiffs must guard the building of the Courts, this
never happens. There is not even a private security agency that offers the service of
security guards in the building of the Court, like for example, at Mater Dei hospital, except
in the waiting room adjacent to the rooms housing the mediation procedures in the Family
Court. The Commission therefore suggests that either this disposition be enforced or
removed and other security arrangements in the Courts building be made.

MEASURE 427: Prosecution Unit in the Police Force: The Police Force had set up a
Prosecution Unit within it, with the scope that prosecution will no longer be made by
officials in the police force, usually Inspectors, but by this Unit. Although it is a
commendable measure it is necessary that this Unit is given the required human resources
to function better than the very limited way it is doing today. This Prosecution Unit may be
delegated by the General Prosecutor with the performance of functions of Prosecutor in
the inferior Courts.
MEASURE 428: Archives of the Courts: The courts‟ processes up to 1899 had been
transferred to Santo Spirito in Rabat, Malta. From the point of view of the Maltese
archival, these processes have great historical value in relation to the development of the
legal system and of Maltese society. Few of these processes are studied. Ideally, this
material should be scanned to be maintained in electronic format and loaded on the internet
so that researchers will have better access to it. With regards to the civil and criminal
processes that are still held in the building of the Courts in Valletta, this Commission has
been informed by Professor Raymond Mangion, Head of Department of History and
Methodology in Faculty of Law at the University of Malta, that part of the processes are
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located in the building of the Court and others are kept in a warehouse at the Camerata.
The fact that the records of the Courts are fragmented or scattered in different parts of
Malta goes against the principle of archival fundamentals as understood and taught by
academics at universities in a universal sense. Professor Mangion suggested that this
Commission proposes that a board is to be appointed to prepare a report on the state of the
Courts‟ archives especially in the case of processes from 1900 onwards. This Commission
agrees with this proposal and is recommending to the Parliamentary Secretary responsible
for Justice in the Office of the Prime Minister to appoint a board of three people (which
shall include the National Archivist or his representative and the Director General (Courts)
or his representative, together with Professor Raymond Mangion) to carry out this task and
relate to the Parliamentary Secretary on their findings. This report shall contain such
recommendations that the Board deems appropriate and timely.
MEASURE 429: Courts’ Library: It is necessary that the books at the Court‟s library are
listed in an inventory held electronically and the judges, the legal profession and other
persons will have access to this inventory online. The Courts‟ Library should search for the
possibility to subscribe in legal databases that exist so that the judiciary will have access to
the most recent journals. This service may be extended by payment to the legal profession.
It would be not a bad idea if the judiciary will be able to have access to these databases via
an arrangement that could be done with the Faculty of Law at the University of Malta. The
Courts‟ Library should also be a branch library of the Library at the University led by an
Assistant Librarian where the books are catalogued on the same system used for books at
the Law Library of the University.

MEASURE 430: A more Uniform Civil and Criminal Procedure: The civil procedure
should be as uniform as possible. For example, wherever possible the term of thirty days
should be used when amending laws or new laws are written. It would not be a bad idea
that the formulary is collected and be made available for use in electronic format. The
various terms that are scattered amongst the laws should wherever possible be revised, one
term of thirty days should be adopted.

MEASURE 431: Drafting of laws: Nowadays the drafting of laws is not solely done by
the Office of the Attorney General. Again the law is to be drafted in one language and
translated into another language. Since this work is done by many different people, the
style used for drafting as well as for translations varies from one person to another.
Therefore the possibility that the University of Malta organises a course for law drafters
and translators should be investigated so that there will be a uniformity in the wording and
style used, and the people who can do this type of legal work would have to be certified by
the University of Malta and by the State through a warrant in this sense. The laws need to
be written in a simple manner and understandable to the people.
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MEASURE 432: Rounding up and rounding down figures: There is the need for the
Commissioner of Laws to go through all the laws to make the rounding up or rounding
down of all fines and tariffs so that there will be no attachment of cents to every fine or
tariff and these should be rounded up or rounded down to the nearest tenth so that fines and
tariffs are in numerals of ten. For example, if there is a fee of € 56.67ċ, it should be read
€60 and not €57. The same if the fine or tariff would be €54.23ċ, it should be rounded
down to €50.
MEASURE 433: The Arbitral Tribunal on the Division of Inheritance: Before the
Arbitral Tribunal on the Division of Inheritance today there are 11 pending applications
and 2 other applications deferred sine die. During the years 2011, 2012 and 2013 only
three applications were submitted namely only one application per year. Since there is no
appeal for the decision of the Arbitrator of this Tribunal and since in the last three years
only one case is presented, the Commission sees little need for this Tribunal. The
Commission therefore recommends that:
(a) that the Tribunal is dissolved ;
(b) the pending cases before the Tribunal will be continued before the
First Hall of the Civil Court, and
(c) new cases are to be introduced at the First Hall of the Civil Court.
MEASURE 434: Domestic Violence: It is necessary that the Police have knowledge of the
circumstances so that in the case of domestic violence the indictment may be issued
promptly and this type of accusation should be placed on fast track. Ideally the case should
be brought before the Court of Magistrates within four days from when the offence was
carried out. The procrastination by the Inspector who will be managing those procedures
should bring with it a sanction of disciplinary nature .
MEASURE 435: When a judicial act may be filed by a Lawyer: In the absence of a Legal
Procurator, an act signed by a Legal Procurator may be presented by the Lawyer or the
party in any registry of the Court - this measures require an amendment to article 180 of
the Code of Organisation and Civil Procedure.

MEASURE 436: A member of the legal profession should not hold two warrants: It seems
that the legal procurator warrant holder, is not returning his warrant of legal procurator
when he qualifies as a lawyer, so that he works as a legal procurator and as a lawyer at the
same time. The Code of Organisation and Civil Procedure should be amended not to
permit this to happen and that at any time a member of the legal profession is not in
possession of more than one warrant whatever it may be, whether of a lawyer, public
notary or legal procurator.
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MEASURE 437: Seizure, Freezing and confiscation of assets: The law on seizure,
freezing and confiscation of assets today gives room to a number of uncertainties
especially regarding the rights of third parties. It is therefore necessary for the matter to be
addressed so that the law will be more clear than it is today because today the creditor is
facing situations where, to secure his rights, he must present a number of applications in
the Courts of criminal and civil jurisdiction that are unnecessarily burdening the judicial
system.

MEASURE 438: Sale by Auction: mandates of inhibition to halt a sale by auction should
not be accepted. The judges therefore should have the power to deny such requests for
warrants of inhibition without the need of a hearing. With regards to estimates, only one
expert should be appointed by the Court and payment for any estimates should be capped
and not calculated ad valorem. At the request of the execution creditor or execution
creditors, the Court should give a decree to provide that bidders, who are not the execution
creditors, should produce a performance bond of ten percent of estimated property that the
bidder is offering for it in the sale by auction. But the performance bond should not exceed
€10,000. The bidder, instead of a performance bond, may deposit the said amount through
a deposit certificate (ċedola). Both the performance bond or deposit certificate must be
made prior to the date of auction. If the bidder purchases the property by auction the
amount of performance bond or deposit certificate should be deducted on account of the
price adjudicated. If unsuccessful, the performance bond or the deposit certificate will be
freely withdrawn by him. This decree shall be published in the Government Gazette
together or separately from the notice of the date of the auction. If the successful bidder in
the sale by auction does not pay the price in question, half of the amount of the
performance bond or deposit certificate will be withdrawn by the Registrar to pass on to
the Government and the other half of the amount will be added to the amount to be
withdrawn when the property is eventually sold. The performance bond and the deposit
certificate should be withdrawn by the Registrar, without the need of any other
authorisation or if any application is made, if the bidder is unsuccessful or when the
purchase price for the property by auction is deposited in the court registry.
In the event that the purchaser fails to deposit the price or fails to present the deposit
certificate within the time required by law, the bidder who placed the second highest bid
may submit an application demanding that he should be declared as the purchaser
according to the offer he made in the sale by auction. This application must be filed within
thirty days from the date of the sale by auction. If the second highest bidder fails to make
the application, or pay the price, or set-off, the purchaser should not be notified of the
continuation of the process of auction, provided that he has failed to pay the price in
question.
On the basis of the liberation of the sale by auction, the Court may order the issuance of a
warrant of eviction against the occupiers but this procedure has to be performed within
four months from the release. These four months should be calculated from the
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date of sale while the buyer can register in his name the transfer once the price has been
paid or set-off is approved. The period of four months must be eliminated completely
because very often it takes more than four months for the property to be registered in the
name of the purchaser. The action to annul the sale by auction should be submitted within
one year from the date of registration in the Public Registry for transfer of ownership by
means of sale by auction so there is the certainty in the title of the purchaser.
MEASURE 439: Court Case by guillotine: for the purposes of article 167 of the Code
of Organisation and Civil Procedure a contract shall be deemed with regards to certain
debt, liquid and due even when the loss of the benefit of time for a debtor results from the
fulfilment of a condition expressed in the contract.
MEASURE 440: Operation of diary system: for the system of appointment of Court cases
to be operated and operated properly it is necessary that all judges operate the diary
system. If there is even one judge who does not operate the diary system, the system of
Court cases by appointment will be in vain. It should therefore constitute a breach of the
code of ethics of the judiciary and therefore be subject to disciplinary proceedings against
that judge who repeatedly fails to operate the diary system. See, in this sense, the Report of
the CEPEJ (a fol.5) proposing the use of the electronic diary system to provide a better
administration of Court cases.
MEASURE 441: Payment for a filing: it is the habit that Legal Procurators do not pay
when every act is presented but at the closure of the register. The Commission understands
that there may be circumstances where payment cannot be made on the same day the act is
presented, especially during the summer times which are so reduced. Therefore, it is being
proposed that while the filing is effected on its date the payment can be done by the closing
time of the register of the following useful day of the filing.
MEASURE 442: Drafting of laws in plain language: As much as possible the drafting of
laws should be made in simple words to be understood by the people without need of legal
assistance, taking into account that the laws are addressed to the general public and not to
the members of the legal profession only.
MEASURE 443: Retirement of members of the judiciary: when a judge is about to
retire, he should not be assigned any new Court cases upon reaching the age of sixty-three
so that in the remaining two years for retirement he will be able to dispose of all Court
cases that are still pending before him.
MEASURE 444: Strengthening of services for victims of crime: the victim gets into
contact with various entities involved in the administration of justice. It is therefore needed
that the Directive 2012/29/EU of 25 October 2012 that establishes minimum standards of
rights, support and protection of victims of crime be incorporated into the Maltese law.
Moreover, the authorities concerned, in the incorporation of this directive should work
hand in hand with Victim Support Services to identify and subsequently implement all
those measures needed to help victims to recover from the trauma of the crime that was
committed against them.
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MEASURE 445: Desertion in appeal: In the criminal field, the Court of Appeal should
not order the abandonment of an appeal at the first sitting when the appellant does not
appear in Court. Instead it shall give an order for the Court case to be deferred to another
date for the appellant to appear in Court and order his notification. This is so that if for
some reason the appellant failed to appear in Court, the Court case is not deserted but the
appellant will be given another opportunity to appear in Court. It sometimes happens that a
person gets confused with the data and therefore the appellant should be given another
chance to appear in Court. Any costs for the second appearance will be chargeable to the
appellant.
MEASURE 446: Prime note: The verbal may be dictated by the judge using electronic
means and their transcription may be carried out afterwards. Ideally, however, it is
recommended that the prime note are typed during the course of the hearing without the
need for these to be included in register later on to be typed. This saves a lot of time and
the verbal may be placed online after the hearing and once the typographical corrections
are made.
MEASURE 447: When interests shall start to incur: in the case of a request for the
amount to be liquidated, interests should not start to incur from the date of judgment
because otherwise this would encourage the defendant to prolong the procedures. Instead
the interest should start to incur from the date of filing of the official letter, if this was
made before or after the date of the original application with which the Court case was
initiated in the absence of an official letter. Interest may also start to incur from the
deadline date as in the case of a contract when a presentation had to be made but it
remained outstanding. It is subject to the discretion of the Court to change the date of
interest when the plaintiff unnecessarily prolongs the proceedings.

MEASURE 448: Court expenses: It is happening that in practice when the plaintiff loses
the case and appeals, he is being asked by the Registrar to pay the costs of the first instance
besides the caution and the costs of the appeal. Since sometimes the caution amounts to a
large sum, it is not the first or second time that the plaintiff decides to discontinue the
proceedings. Since this is putting weight piz onerous on the plaintiff that even amounts to
lack of access to superior Courts, it is being suggested that the Registrar sends the bill for
registry costs of the Court case of the first hall after the appeal has been decided. Thus, in
those cases where there is a pending appeal, the plaintiff will not pay the costs of the first
instance until the appeal is decided.
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21.0 The Right to Legal Assistance during Arrest
The right to legal assistance was introduced in the Criminal Code by Act Number III of
2002. This right was put into effect through Legal Notice in 2010.
RECOMMENDATION THIRTY FOUR :

MEASURE 449: Strengthening of the right to Legal Assistance during Arrest:
Although the Commission agrees with this right it is of the opinion that it should be
strengthened as follows: (a) the lawyer should be present during the entire interrogation done by the
Police during the arrest ;
(b) the lawyer and the arrested person should be informed before starting the
interrogation about the alleged offence or offences that the arrested person is
going to be interrogated about it or about them;
(c) the arrested person will have the right to make a request to privately consult
with his lawyer at least once during the interrogation ;
(d) every interrogation made should be recorded by audio vision and the relative
cassette will be produced as evidence in court;
(e) the lawyer shall have the faculty to talk with the detainee up to one hour
before interrogation;
(f) for the right to legal aid to be postponed by Police, the Police should bring
approval to that effect from the Magistrate;
(g) if the arrested person chooses not to resort to the right of legal aid, the
prosecution cannot use this as evidence against that person in court
proceedings;
(h) if the arrested person chooses to resort to the right of legal aid and fails to
mention a fact that in some circumstances the arrested person should have
mentioned, the Prosecution cannot infer in Court that the failure of
mentioning such a fact can amount to guilt;
(i)

a family member is to be informed that the person has been arrested and
detained and that the arrested person will have the facility to communicate
with the members of the family that should know where the arrested
person is kept.

Finally, the Commission refers to Directive 2013/48/UE of the European Parliament and of
the Council of 22 October 2013 on the right of access to the services of a lawyer
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in criminal proceedings and in mandate proceedings of European arrest, and the right of a
third party to be informed on the denial of freedom and the right to communicate with third
parties and the consular authorities during deprivation of liberty. This directive will greatly
strengthen the right to the access to a lawyer that, as already mentioned above, is weak in
the Maltese criminal legal system. The Commission therefore proposes that the
Government does not wait to the last day in which this Directive must be in place to
implement it but to do this immediately so that the rights of arrested persons will be
strengthened and reflect better the rights of arrested person according to the European
Convention of Human Rights. Linked to this directive there are two other directives, which
are also already approved, that need to be entered into the Maltese criminal justice system
(if this is not yet done). These are Directive 2010/64/UE of the European Parliament and of
the Council of 20 October 2010 on the rights to interpretation and translation in criminal
proceedings as well as Directive 2012/13/UE of the European Parliament and of the
Council of 22 May 2012 on the right to information in criminal proceedings.

22.0 Conclusion

Through this report the Commission has reached the end of the task assigned to it. The
Commission hopes that these recommendations are accepted by the Government and
implemented over the years. The Commission is aware of the fact that all these
recommendations cannot be implemented in a short period time but require a certain length
of time and this because of their extensive range. This is because these reforms require :
• Budget for their implementation;
• new and more trained human resources ;
• change in ordinary laws ;
• the establishment of new administrative structures and reorganisation of existing
administrative structures ;
• constant surveillance systems about the operation of the judiciary services;
• venues from where these new structures can operate , and
• constitutional amendments that would require the agreement of both representative
parties in Parliament.

However, with good faith of all authorities concerned, the implementation of these
recommendations would bring :
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• greater efficiency in the way Court cases are decided;
• more specialisation and more trained people;
• administrative structures that respond to the needs of today and not of the past;
• more simplified procedures;
• judiciary that can focus better on its adjudicative work and not waste time on other
procedures that take a lot of its time but that can be easily made by other organs of the
state;
• updating of Maltese laws to move forward with today‟s time;
• more emphasis on substance rather than on the form and the removal of extra formalities
that contribute more to complicate the life for everyone while unnecessarily prolong
proceedings, and
• above all, the administration of justice within a reasonable time, a right which is due to
the Maltese both by the Constitution of Malta as well as by the European Convention of
Human Rights which, unfortunately, was not always respected by the justice system of
Malta.
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